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Executive summary

1.1

Background

1.1.1

Legal Aid Ontario and the Billing Portal
1. Legal Aid Ontario (“LAO”) is mandated to promote access to justice throughout Ontario
by providing low-income individuals with consistently high-quality legal aid services
efficiently and effectively. Ontarians eligible to receive legal aid are provided certificates
from LAO, allowing clients to receive legal services from private lawyers on LAO’s lawyer
panel while guaranteeing payment to the lawyer.
2. The certificates stipulate the type of service the client is eligible to receive and is subject
to the tariff rates approved by the Ministry of the Attorney General. As services and costs
associated with the case are incurred, lawyers can provide interim billing against the
certificate.
3. In 2005, LAO rolled out the ‘Legal Aid Online’ billing portal allowing lawyers to confirm the
acceptance of a certificate, to bill for services rendered and associated costs incurred.
Accounts submitted by lawyers are paid automatically as long as they are issued for
amounts at or below the tariff for given charges defined by the Ministry.
4. Over the past two years, a number of risks related to Legal Aid Online have been
identified by management. Specifically:
a) Automated controls within the portal environment do not adequately support
established billing rules and policies;
b) Capabilities within the Lawyer Services and Payments and Post Payment
Examination departments may be insufficient to support rigorous review of lawyer
billings;
c) Challenges establishing adequate lines of communication between the various
groups responsible for ensuring the integrity of the billing process; and,
d) Due to the implementation of the Legal Aid Online billing portal, and the reduced
requirement for lawyers to provide supporting documentation with reference to bills
submitted, LAO is currently unable to verify services rendered for all accounts
submitted.

1.2

Scope and approach

1.2.1

Introduction
1. In order to address the Legal Aid Online issues identified, LAO engaged Deloitte to
undertake a review to:
a) Verify the adequacy, effectiveness, and efficiency of internal controls related to the
lawyer billing process;
b) Quantify the potential financial annual losses incurred by LAO; and,
c) Provide recommendations and share leading practices for improvement to enhance
efficiencies, effectiveness and overall operational performance in relation to online
billing processes of the lawyer payment portal.
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1.2.2

Review activities
1. Our review was structured into the following activities:
a) Review of the structure of lawyer billing compliance and monitoring groups;
b) Review of the lawyer billing compliance and monitoring processes; and,
c) Review of Legal Aid Online billing portal.

1.2.3

Data analytic review: scope and approach
1. A key ask from LAO was an attempt to quantify the potential impact of inappropriate
lawyer billing over the period of analysis (April 1, 2006 through March 31, 2009). In
addition to reviewing billing breaches defined by LAO’s post payments examination
group, we performed tests on additional risks to the lawyer billing process. The risks
identified were translated into a set of queries that were applied to the billing data
supplied by LAO. All tests were completed in accordance with Deloitte’s data analytic
methodology.
2. It is critical to note that our observations and testing results are not specifically indicative
of fraud. The objective of our testing approach was to identify normative rates of specific
types of billing activity, and then quantify the transaction and dollar amounts of billings
activity that were anomalous with regard to these expected rates. The figures indicated in
this report are indicative potential dollars at risk as a result of observed transactional
activity, and should assist the LAO in directing PPE and Investigative review strategies to
areas where potential issues exist.

1.3

Organizational structure

1.3.1

Observations and recommendations
1. LAO established compliance and monitoring functions to provide oversight and
stewardship of the lawyer payment process. In January 2010, LAO restructured the
compliance groups so that Post Payment Examinations (PPE) was removed from the
purview of Lawyer Services and Payments (LS&P) to the Director General. This was
performed to increase the objectivity of the PPE group, and to align with other
compliance and monitoring functions (i.e. Investigations and Internal Audit functions).
2. We understand that the Director, General has a Board appointed mandate with reference
to compliance and corporate monitoring. By moving PPE to this compliance function,
and aligning it with other monitoring groups, LAO is improving the ability of these groups
to work more closely together to identify, triage, and investigate potentially inappropriate
billing practices.
3. In addition to the changes already implemented, we are proposing that LAO develop a
compliance management framework aimed at detecting and investigating inappropriate
billing activities, and promoting the understanding of, and compliance with LAO billing
policies by panel lawyers. This should form an integral part of LAO’s overall compliance
strategy. LAO’s Compliance Committee could facilitate the development and
establishment of the framework.

1.4

Lawyer Services and Payments observations & recommendations

1.4.1

LS&P overview
1. With reference to the lawyer billing process, LS&P group is responsible for the review
and approval of submitted accounts above tariff maximums, and for the review and
approval of bills submitted with discretionary requests (referred to as match exceptions).
2. The following observations and recommendations are based on our analysis of the LS&P
group and related processes.
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1.4.2

Skills and Capabilities
1. With the implementation of Legal Aid Online, A/P staff assumed the role of Adjustors
responsible for reviewing and approving discretionary payment increases. To date, a
competency profile has not been developed for Adjustors and a skills assessment for the
group has not been completed. There are concerns that Adjustors do not have the
required skills to appropriately review accounts with match exceptions.
2. To improve the skills and capabilities of the Adjustors, it is recommended that LAO:
a) Clearly identify and document a competency profile for Adjustors to ensure that all
requisite skills and knowledge are possessed by Adjustors executing reviews of
lawyer accounts.
b) Implement a more robust Adjustor performance management program that includes
periodic review by management of departmental Key Performance Indicators.

1.4.3

Operations
1. There is an opportunity to improve inter-department communications related to the lawyer
payment process and monitoring activities as there is limited formalized communication
between Investigations, PPE, and Lawyer Services and Payments groups.
2. To improve coordination of compliance efforts, it is recommended that LAO:
a) Establish more formal communication between the relevant compliance and
monitoring functions to ensure that the groups are coordinated and effectively
working together. This should include the development of standing meetings and the
development of reports summarizing compliance and monitoring activities.
3. A quality assurance framework for the review of discretionary payments processed by the
Adjustor group currently exists; however, LAO indicated that this process is not currently
followed.
a) LAO should execute on its existing Adjustor quality assurance program

1.4.4

Technology
1. LAO reduced the requirement for lawyers to provide supporting documentation with
reference to bills submitted when Legal Aid Online billing portal and as a result LAO is
unable to verify services rendered for all accounts submitted. Further, Legal Aid Online
requires limited details from the lawyer about the services rendered (i.e. aggregate hours
and disbursements amounts) and the system does not apply specific business logic to
data entry (i.e. specific tariff enhancers only applicable to certain charges).
2. To improve the overall control environment related to lawyer billings, it is recommended
that LAO:
a) Require lawyers to provide supporting documentation (e.g. dockets, disbursement
invoices) with all invoices submitted to LAO for payment at the time of billing.
b) Implement additional business logic and mandatory data capture in the collection of
lawyer billing data.

1.5

Post Payment Examinations observations & recommendations

1.5.1

PPE overview
1. PPE performs post payment file reviews to verify that accounts paid by LAO are
supported with requested documentation (e.g. dockets, invoices) and that submitted
accounts are in accordance with the Tariff & Billing Handbook.
2. The following observations and recommendations are based on our analysis of the PPE
group and related processes.
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1.5.2

Strategic and Organizational alignment
1. There is an opportunity to better align the mandate and objectives of the PPE function
with the overall strategic direction of the LAO as it was noted that PPE had overlapping
roles with other compliance function.
2. To improve LAO’s overall approach to billing compliance monitoring, it is recommended
that LAO:
a) Align the objectives and mandate of the PPE group with LAO’s compliance
management framework and strategic direction.

1.5.3

Skills and Capabilities
1. When Legal Aid Online was implemented, A/P staff previously responsible for the manual
processing of lawyer payments assumed Examiner responsibilities in the PPE
department. To date, a competency profile has not been developed for Examiners and a
skills assessment for the group has not been completed. There are concerns that
Examiners do not have the necessary skills to adequately scrutinize the post payment
reviews.
2. To improve the skills and capabilities of the Examiners, it is recommended that LAO:
a) Clearly identify and document a competency profile for Examiners to ensure that all
requisite skills and knowledge are possessed to execute post payment reviews.
b) Develop a more robust Examiner performance management program that includes
periodic review by management of departmental Key Performance Indicators.

1.5.4

Operations
1. There is an opportunity evolve the PPE group from a compliance monitoring group to
become more proactive and ensure that activities are focused on value added services
aimed at reducing lawyer billing errors and inappropriate billing activities.
2. To evolve the PPE function, it is recommended that:
a) PPE should implement risk-based sampling and certificate reviews as part of the
group’s examination process.
3. There is an opportunity to improve inter-department communications related to the lawyer
payment process and monitoring activities as there is limited formalized communication
between Investigations, PPE, and Lawyer Services and Payments groups.
4. To improve coordination of compliance efforts, it is recommended that:
a) PPE be an active participant in inter-department communications.
5. A quality assurance framework for the review of post payment reviews completed by the
Examiners currently exists; however, LAO indicated that this process is not currently
followed.
a) Execute on its existing Examiner quality assurance program.
6. There is an opportunity to improve the monitoring and reporting of the billing process.
The error rate reported, based on lawyer payment audits performed by PPE, does not
provide a sufficient indication of the risks faced by LAO.
7. To improve provide better oversight of all billing compliance monitoring, it is
recommended that LAO:
a) Develop, monitor and report risk indicators related to LAO’s lawyer billing process,
beyond the error rate reported by PPE.
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1.6

Investigations observations and recommendations

1.6.1

Investigations overview
1. The Investigations group proactively investigates abuse and potential abuse to LAO.
This includes review of potential misappropriation of assets and the commission of other
offences by lawyers and other external service providers, Legal Aid clients or applicants,
and employees.
2. The following observations and recommendations are based on our analysis of the
Investigations group.

1.6.2

Strategic and organizational alignment
1. The lack of an overall mandates has resulted in each of the compliance groups working
towards their own objectives. For instance, the Investigations group prepares highly
detailed reviews to provide adequate support and evidence for possible criminal
prosecution, but it has not been clearly communicated if this is the level of due diligence
LAO requires to complete its objectives.
2. To improve efficiencies and effectiveness of the Investigation group, it is recommended
that LAO:
a) Align the objectives and mandate of the Investigation group with LAO’s compliance
management framework and strategic direction.

1.6.3

Skills and capabilities
1. To date, a competency profile has not been developed for Investigators and LAO does
not track performance metrics for Investigators.
2. To ensure that the Investigations group has the correct skills profile, it is recommended
that LAO:
a) Clearly identify and document a competency profile for Investigators to ensure that all
requisite skills and knowledge are possessed by Investigators to executing reviews.
b) Develop a robust Investigator performance management program should be
implemented including periodic review by management of departmental Key
Performance Indicators.

1.6.4

Operations
1. There is an opportunity to improve inter-department communications related to the lawyer
payment process as there is limited formalized communication between the
Investigations department, PPE, and Lawyer Services.
2. To facilitate better integration between that the Investigations group and other
compliance and monitoring group, it is recommended that:
a) The Investigations group needs to be an active participant in inter-company
communications
3. To ensure a comprehensive approach to compliance management, it is recommended
that:
a) Management consider implementing a “whistleblower” program (e.g. confidential
hotline) that allows individuals inside and outside the organization (e.g. panel
lawyers, clients) to report any unusual or suspicious activity to LAO.

1.7

Data Analytic Review – Key Findings
1. Deloitte performed a review of LAO’s billing and payments data with respect to key
lawyer billing risks identified through our review of LAO documentation, and discussions
with key stakeholders.

© Deloitte & Touche LLP and affiliated entities.

Legal Aid Ontario

5

2. The objective of the testing was to define statistically normal patterns of billing behaviour
and to identify where certain billing activities appeared anomalous and potentially
indicated inappropriate billing practices. We undertook this approach due to the absence
of corroborative information such as lawyer dockets, court records, and other data which
would support a definitive conclusion as to the appropriateness of billings submitted.
3. The total payments to lawyers over the period of analysis were $441.7M, and covered
payments made between fiscal years 2007 and 2009. Through our testing procedures we
identified $17.5 M or 3.95% of total lawyer billings as being at risk. This was determined
through tests that identified suspicious account timing, and the manipulation of certificate
tariff maximums with billing options such as enhancers, and trial elections. Again, this
figure is a quantification of statistically anomalous billings, and should be reviewed further
by LAO to determine if this constitutes inappropriate lawyer billing activity. It is also
important to note that we were unable to execute certain tests due to the lack of data
collection by LAO , i.e. lawyer dockets, specific service delivery dates, court dates, etc:
4. In our report, we have also provided recommended system enhancements and data entry
controls that should be considered by LAO. These include:
a) An electronic method of collecting docket data;
b) Required collection of court dates and court case numbers in lawyer billing accounts;
c) Enhancement of LAO’s data warehouse with external data sources such as key fields
from Ontario Court records (ICON); and,
d) Incorporation of embedded business logic into the online billing portal to more
effectively guide the use of enhancers and other tariff modifying billing options.
5. We feel that the implementation of stronger data collection measures and preventative
system based controls will enhance LAO’s ability to mitigate large portions of system
generated billing risk and to identify instances of potential lawyer billing non-compliance
more quickly.
6. Further, better quality data and more robust collection practices will also provide LAO
with a richer data set that it can mine using advanced analytic tools to identify key
opportunities to generate greater enterprise value.

© Deloitte & Touche LLP and affiliated entities.

Legal Aid Ontario

6

2

Background, Scope and Approach

2.1

Background

2.1.1

Legal Aid Ontario
1. Legal Aid Ontario (“LAO”) is an independent, but publicly funded and publicly
accountable non-profit corporation set up to administer the Province of Ontario’s legal aid
program. LAO was created in 1999 as a result of the enactment of the Legal Aid Services
Act (“LASA”) by the Ontario Government in 1998.
2. The LASA stipulates that LAO’s mandate is to promote access to justice throughout
Ontario by providing low-income individuals with consistently high-quality legal aid
services efficiently and effectively. Each day, LAO assists nearly 4,000 people with a
range of legal concerns such as domestic violence, child support disputes, child custody,
workplace injuries and immigration issues.
3. LAO provides access to certificate services, clinic law services, duty counsel services,
and advice lawyer services. LAO’s services protect these individuals from the effects of
poverty, while preventing potential backlogs caused by litigants appearing in court without
legal representation.

2.1.2

Lawyer payment process
1. Ontarians eligible to receive legal aid are provided certificates from LAO, allowing clients
to receive legal services from private lawyers forming part of the LAO lawyer panel while
guaranteeing payment to the panel lawyer. The certificates stipulate the type of service
the client is eligible to receive and is subject to the tariff rates approved by the Ministry of
the Attorney General.
2.

As services and costs associated with the case are incurred, panel lawyers can provide
interim billing against the certificate referred to as accounts. There can be multiple
accounts associated with a certificate.

3. In 2005, LAO rolled out the ‘Legal Aid Online’ billing portal (“online billing portal”) allowing
lawyers to confirm the acceptance of a legal aid certificate and to bill LAO for services
rendered and associated costs incurred.
4. The online billing portal was implemented to create efficiencies within the legal aid
payment process and to compensate lawyers on LAO’s panel in a timely manner.
Accounts submitted by panel lawyers are paid automatically as long as they are issued
for amounts at or below the tariff for identified legal charges defined by the Ministry of the
Attorney General. According to LAO 70-75% of the accounts (lawyer bills) that are
submitted are paid automatically; the remainder is examined manually by the Lawyer
Services and Payment (“LS&P”) department.

2.1.3

Payment Process Issues
1. LAO has defined types of non-compliance within the established billing process as a
series of ‘breaches’. These breaches range from a lawyer’s failure to provide appropriate
supporting documentation during the post payment examination process through to billing
practices which may result in overpayment for services rendered. Each type of breach is
documented by LAO and the frequency of their occurrences is assessed through the post
payment examination process which is discussed later in this report.
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2.2

Process Review: Scope and approach

2.2.1

Introduction
1. The purpose of this review was to evaluate:
a) the adequacy, effectiveness, and efficiency of internal controls related to the lawyer
billing process;
b) to quantify the potential financial annual losses incurred by LAO; and,
c) to provide recommendations and share leading practices for improvement to
enhance efficiencies, effectiveness and overall operational performance in relation to
online billing processes of the lawyer payment portal.
2. This review was structured into the following activities:

2.2.2

Review of the structure of lawyer billing compliance and monitoring
groups
1. Reviewed and documented the roles and responsibilities of staff within the lawyer
monitoring groups and assessed alignment to the overall LAO mandate; and,
2. Assessed effectiveness of the current organizational structure for the compliance and
monitoring groups in enhancing communication, and managing workflow.

2.2.3

Review of lawyer billing compliance and monitoring processes
1. Reviewed monitoring and compliance processes with reference to the lawyer payments
process;
2. Identified and documented risks and current mitigating controls related to the monitoring
and compliance process;
3. Assessed the effectiveness of current controls to address risk;
4. Assessed risk exposure and identified gaps; and,
5. Developed recommendations and opportunities for improvement.

2.2.4

Review of Legal Aid Online billing portal
1. Reviewed the process of billing through the online portal and developed work flows;
2. Identified and documented risks and current mitigating controls in the online billing portal;
3. Assessed the effectiveness of current controls to address risk;
4. Assessed risk exposure and identified gaps; and,
5. Developed recommendations and opportunities for improvement.

2.2.5

Timing of review
1. The review of Legal Aid online lawyer billing portal was completed between December
2009 to March 2010. Our observations and recommendations are as at this period.

2.2.6

Nature of review
1. This review does not constitute an audit in accordance with Canadian Generally
Accepted Auditing Standards, and had we been engaged to perform additional
procedures or an audit in accordance with professional standards, other matters might
have come to our attention that would have been reported. Accordingly, we do not
express any opinion on the assertions made in this report.
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observed potential risks in regards to data hygiene were identified and followed up with
LAO.

2.3.4

Code and Apply
1. We developed a database to identify billing breach occurrences and accounts
demonstrating statistically anomalous characteristics versus the account population.

2.3.5

Analyze, Interpret, and Validate
1. We performed detailed analysis and validation of results, followed by a detailed crossreferencing of results obtained against issues known to the LAO to support our testing
methodology and results.

2.3.6

Report
1. This report captures our analysis of potential inappropriate lawyer billings activity and
provides our perspectives, on LAO’s fraud prevention and investigation framework.
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10. LAO’s Internal Audit function can be used to provide an independent, objective
assessment of risk management practices and the operating effectiveness of controls as
designed by management related to the lawyer billing process and systems. The review
of the billing portal process could be included as a review as part of the audit plan to
evaluate the effectiveness of internal controls implemented by LAO. Internal Audit should
not be responsible for ongoing or daily monitoring of the lawyer payment portal.
11. LAO may wish to consider providing Internal Audit direct access to the Board or Audit
Committee while reporting to the Director, General for daily administrative matters to
align with leading practices.
12. In addition to the changes already implemented by LAO, we propose that LAO develop a
compliance management framework aimed at proactively detecting and investigating
inappropriate billing activities, while promoting the understanding of, and compliance with
LAO billing policies by panel lawyers. This should form an integral part of LAO’s overall
compliance strategy.
13. We understand that LAO desires to ensure that the framework is well defined, integrated
and transparent and is supported by management to ensure that it achieves program
objectives. Further, this framework should be reviewed and updated on a regular basis
(e.g. annually) to ensure consistency with changes to LAO’s billing processes.
14. Key components of the compliance framework should include:
a) A mission statement - The mission of LAO’s compliance function should include the
key concepts of integration, coordination, transparency and accountability. An
illustrative example of a potential mission statement is as follows:
i)

“To develop and execute a comprehensive, integrated and transparent
compliance program that aims to support improved accountability and service
delivery as well as the safeguarding of public funds with LAO by reducing
inappropriate activities”

b) Objectives - The objectives of the compliance management program should be
clearly defined and transparent. Example of such objectives may include:
i)

Ensure that lawyers are paid in accordance with the Legal Aid Services Act and
the Regulations made pursuant to the Act.

ii)

Maximize the detection and deterrence of inappropriate activities (including but
not limited to billing activities).

iii) Conduct appropriate investigative procedures upon the detection, suspicion or
complaint of inappropriate billing activities.
iv) As necessary use available enforcement options to recover those funds from
panel lawyers subject to enforcement.
v) Develop effective enforcement options to both recover funds and deter panel
lawyers from inappropriate billing practices.
15. A primary component to the compliance framework is ensuring that dedicated groups are
coordinated and aligned with the overall objectives of the compliance function. This is
critical with respect to the PPE and Investigations, as these groups are recognized to
having overlapping detection and investigative responsibilities.
16. Appendix B provides an outline for LAO to implement a general compliance management
program framework.
17. LAO has adopted a Compliance Committee with direction provided by the Audit and
Finance Committee. The Compliance Committee provides oversight of LAO’s risk
management, control and accountability processes and is responsible for promoting
continuous improvement that supports a consistent approach to risk management across
the organization. The Compliance Committee Terms of Reference has been
documented and could be expanded to include framework components as listed above.
Specifically, LAO could expand the terms of reference to include responsibilities to deter
and enforce inappropriate billing activities, and the responsibility to coordinate the groups
responsible for deterring inappropriate billing activities.
© Deloitte & Touche LLP and affiliated entities.
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3.2

Observations and recommendations
1. The following sections of the report provide a summary of observations and
recommendations based on review and analysis of the current lawyer payment process
at LAO.
2. A summary of the potential implications and impact of the observations are provided
along with recommendations, anticipated benefits of each recommendation, and
implementation considerations.
3. The observations identified related to the LAO’s lawyer payment process, based on
interviews with process owners, review of key documents and reports, data analytics and
walkthrough of the lawyer payment process including the use of the PeopleSoft system,
and where appropriate arranged by the following risk areas:
a) Strategic and Organizational Alignment;
b) Skills and Capabilities;
c) Operations; and,
d) Technology.
4. The observations and recommendations are categorized by compliance function and are
intended to improve the efficiency and effectiveness of the monitoring of the lawyer billing
process.
5. The scope of our observations and recommendations encompasses the following
compliance groups which are addressed in turn:
a) Lawyer Services and Payments;
b) Post Payment Examination; and,
c) Investigations.
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Lawyer Services & Payments
review and recommendations

4.1

Lawyer Services and Payments Overview
1. The Lawyer Services and Payments (“LS&P”) group is responsible for the review and
approval of submitted accounts above tariff maximums, and for the review and approval
of bills submitted with discretionary requests (up to 15 hours). LS&P liaises with lawyers
and their staff to provide information regarding account status, account information, and
use of the online billing portal.

4.2

Skills and Capabilities

4.2.1

Observations
1. We provide the following observations with reference to Skills and Capabilities reviewed
in the LS&P group:
a) When Legal Aid Online was implemented, responsibilities for existing Accounts
Payable (“A/P”) staff were reassessed. A/P staff in the LS&P department assumed
the role of Adjustors, responsible for reviewing and approving discretionary payment
increases. To date, a competency profile has not been developed for Adjustors.
b) The performance of an Adjuster is partly evaluated on the number of discretionary
payment requests that they process in a day. This creates a risk where an Adjustor is
potentially incentivized to process an account with full discretionary increase, as it
takes longer to process partial or denied discretion requests.
c) Over a three-year period, we identified approximately $61.1 million of discretionary
billings requests in which approximately $44.7 million were approved by LAO. It
appears that the value of discretionary requests granted (in aggregate) by an
Adjustor are not monitored.
d) Current performance metrics are not coupled to any positive or negative outcome
(i.e. incentive, discipline) for the employee.

4.2.2

Impacts and Implications
1. Potential implications faced by LAO in reference to our observations in regards to skills
and capabilities within the LS&P group are:
a) Adjustors may not have the necessary competencies and experience needed to
complete a sufficient review which may increase the risk of approving inappropriate
discretionary payment requests.
b) There is a risk that adjustors may inappropriately process discretionary requests in
an attempt to meet personal performance metrics.
c) The absence of skill competency assessment for the role of an Adjustor increases
the risk of insufficient technical knowledge and therefore translates into a missed
opportunity to increase LS&P’s effectiveness.
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4.2.3

Recommendation 1: LAO should clearly identify and document a
competency profile for Adjustors to ensure that all requisite skills and
knowledge are possessed by Adjustors executing reviews of lawyer
accounts
1. A competency profile assessment should be developed by management to establish core
behavioural, technical and functional expertise required for Adjustors that is congruent to
the overall objective of LAO’s compliance function. The competency profile should be
used when LAO is hiring or relocating staff to ensure that employees have the required
skill sets to execute responsibilities effectively. A sample competency profile for
Adjustors is included in Appendix C.
2. Key skills required by Adjustors may include:
a) Relevant experience or professional legal training to understand and evaluate
accounts triggering match exceptions, in addition to the professional skepticism
required in assessing the reasonableness of panel lawyer requests for discretionary
increases;
b) A thorough technical understanding of the lawyer billing process, the tariff, and
related LAO polices;
c) Developed communication skills in order to articulate and discuss any potential
inappropriate billing issues both internally and to external parties (i.e. panel lawyers).
3. It may be prudent to conduct a skill assessment determine any skills gaps (see Appendix
D for an example of a skills assessment framework). Human Resources and
management should develop an action plan outlining next steps to close identified gaps.
Action steps could include staff training, reallocation of LAO staff with the required skill
sets, and hiring new staff with the required skill sets.

4.2.4

Anticipated Benefits
1. Increased effectiveness and efficiencies in the processing of discretionary requests that
may result in increased panel lawyer satisfaction.
2. Increased confidence in the decisions made by the Adjustors with reference to
discretionary requests.

4.2.5

Implementation considerations
1. Change management – Employees will need to adopt incremental changes to their roles
(see Appendix E “Change Management” which provides a high level framework for
implementing change in an organization).
2. Union employees – LAO may need to articulate the benefits of our recommendation to
each labour union prior to implementation. This process may take an undetermined
length of time which could delay the implementation of the recommendation.
3. Re-organization – Opportunity to introduce new job descriptions with new required skill
sets. A working session should be held with HR, key leadership, and legal to review and
ensure that the staffing approach is fair, equitable, and legally defensible.

4.2.6

Recommendation 2: Implement a robust Adjustor performance
management program including periodic review by management of their
Key Performance Indicators (“KPI’s”).
1. Adjustor performance metrics should be defined, implemented and monitored by
management on a regular basis. These metrics should be coupled to organizational
objectives and targets which would be developed and communicated prior to any
evaluation.
2. All performance metrics should be used to develop incentive systems and/or corrective
actions that promote organizational and individual accountability. Management should
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establish regular reporting of performance metrics, identify staff that deviate significantly
from expectations and develop action plans to remediate.
3. We provide some examples to consider of KPI’s that can be tracked by Adjuster:
a) Dollar value of discretionary increases reviewed, approved, and referred by the
Adjustor.
b) Percentage of discretionary accounts inappropriately approved based on a sample
of accounts reviewed as part of the quality assurance program (see recommendation
#8 – Quality Assurance Reviews)
c) Number of legitimate complaints from panel lawyers on Adjustor performance.

4.2.7

Anticipated benefits
1. Increased effectiveness and efficiencies in the processing of discretionary requests
resulting in lower administrative costs and a reduction in inappropriate approvals of
discretionary requests.
2. Continuous monitoring of adjustor performance metrics will highlight emerging issues
with reference to the payment of discretionary requests. Through an iterative evaluation
and learning process, Adjustors will enhance their skill sets and ability to exercise
improved professional judgments in approving or referring discretionary requests.

4.2.8

Implementation considerations
1. Change management – Employees will need to adopt incremental changes to their roles
(see Appendix E “Change Management” which provides a high level framework for
implementing change in an organization).
2. Union employees – LAO may need to articulate the benefits of our recommendation to
each labour union prior to implementation. This process may take an undetermined
length of time which could delay the implementation of the recommendation.
3. System functionality – LAO should consider using PeopleSoft functionality to the
measure and report on performance metrics of the Adjustor group.

4.3

Operations

4.3.1

Observations
1. We provide the following observations with reference to Operations reviewed in the LS&P
group:
a) There is an opportunity to improve inter-department communications related to the
lawyer payment process and monitoring activities, as currently there is limited
formalized communication between Investigations, PPE, and LS&P functions.
b) There is no requirement for panel lawyers to submit documentation to support the
costs incurred or services provided (e.g. dockets, disbursement invoices) unless
requested by LAO for audit purposes or if the panel lawyer is requesting a
discretionary increase. We note that panel lawyers are granted a total of 55 days
(including requests and grace periods) to submit dockets for review upon receiving
the initial request.
c) A quality assurance framework for the review of discretionary payments processed
by the Adjustor group currently exists; however, LAO indicated that this process is
not currently followed.

4.3.2

Impacts and Implications
1. Impacts faced by LAO in reference to our observations around Operations within the
LS&P group are:
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a) LAO allocates limited resources to issue requests and follow-up on documents from
panel lawyers for audit purposes.
b) It is reasonable to assume that certain panel lawyers may not create dockets at the
time they provide services and may only create such dockets in response to a
request from LAO. This reasonable assumption is based on the experiences of PPE
in relation to their investigations of billing Breach 1. This is where a panel lawyer has
failed to provide dockets supporting services or disbursements provided to their
client, which has increased from 1.2% in 2005/06 to 3.9% in 2008/09 . It is
reasonable that dockets should be created, and readily available, in each instance
services are provided by the panel lawyer to their clients.
c) In the absence of dockets with account submissions, LAO is unable to determine the
completeness, accuracy and validity of accounts submitted for payment. Currently,
LAO is unable to detect all types of billing breaches documented by LAO.

4.3.3

Recommendation 3: In order to ensure that the various monitoring and
compliance functions are coordinated and effectively working together,
LAO needs to establish formal communication channels between the
relevant functions.
1. We provide two approaches to improve communication between the compliance function
which are: a) to establish a standing compliance team meeting with representatives from
all functions; and b) to establish regular reporting related to lawyer billing monitoring and
compliance.
a) A compliance team meeting should be held on a regular basis from representatives
across LAO’s compliance functions which include PPE, Complaints, Investigations,
LS&P, and Internal Audit. The agenda for these meetings could include:
i)

Current activities within the departments

ii)

Trend analysis of breaches or inappropriate billing activities observed by the
departments

iii) Status of any referrals made to Investigations from PPE or other LAO
departments
iv) Discussions regarding new fraud prevention techniques or tools
v) Discussion of the risk indicators (see recommendation 14) and development of
action plan to address any areas of concern
b) LAO has established a working group to create a lawyer billing scorecard that
received inputs from PPE, Investigations, Finance and Lawyer Complaints. This
scorecard should promote communication and awareness between departments.
LAO should ensure that this reporting includes key risk indicators. Key Risk Indicator
reporting is discussed in detail in recommendation 14. The risk indicators should be
discussed as part of the compliance meeting which should include an analysis of the
risk indicators and the development of action plans to address any areas of concern.

4.3.4

Anticipated benefits
1. Identification, examination and resolution of high risk accounts submitted by panel
lawyers.
2. The creation of a proactive approach to monitoring compliance with the lawyer billing
policies.
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4.3.5

Implementation considerations
1. Change management – employees will have develop stronger working relationships to
make communications between departments more efficient (see Appendix E “Change
Management” which provides a high level framework for implementing change in an
organization).
2. Tools – ability of systems to track metrics to develop and monitor key risk indicators.

4.3.6

Recommendation 4: Lawyers should be mandated to provide
supporting documentation (e.g. dockets, disbursement invoices) at the
time of submission for all accounts submitted to LAO for payment.
1. It is reasonable to expect that dockets and disbursement invoices should be created by
lawyers prior to the submission of the account to LAO. LAO may assess the ability to
consider Legal Aid Online billing portal system enhancements that would allow a lawyer
to submit complete docket and disbursement information in support of each account
submitted for payment.

4.3.7

Anticipated benefits
1. Access to complete, accurate and timely information that apply risk based approach to
PPE and other monitoring and enforcement activities.
2. Submission of complete, accurate and timely information may create a deterrent to those
panel lawyers considering or attempting to submit an inflated or false account.
3. Improved efficiencies in LAO’s monitoring functions (e.g. PPE, Investigations), as each
department would reduce the amount of time allocated to documentation requests and
follow up.

4.3.8

Implementation considerations
1. Agent management – this could be perceived as an additional administrative burden by
the panel lawyers. It may be prudent to establish consultative sessions articulating the
overall benefits of submitting complete docket information at the time of submission of an
account.
2. Technology requirements – LAO will have to assess the capabilities of PeopleSoft to
allow for dockets and other supporting documents to either be attached or capture during
an account submission.

4.3.9

Recommendation 5: LAO should execute on its existing Adjustor quality
assurance program
1. LAO should consider increasing its current quality assurance program to ensure that
panel lawyers are being fairly reimbursed for their services while ensuring that the
services provided are complete, accurate and verified in accordance with established
LAO policies and tariffs.
2. The Supervisor of Lawyer Payments should review a predetermined number of files per
Adjustor weekly, to confirm that discretionary requests are approved in accordance with
LAO guidelines. Performance feedback should be provided to the Adjustors to improve
their performance and results of the reviews could be rolled into the Adjustors
performance reviews (see recommendation 2).

4.3.10

Anticipated benefits
1. The ability to facilitate transparent adjudication regarding discretionary requests which
may result in an increased understanding of service delivery while attempting to reduce
inappropriate discretionary approvals.
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2. Provision of a framework and transparency where subjectivity is less prevalent between
Adjustors in the approval of discretionary account increases.

4.3.11

Implementation considerations
1. Workload – completing the quality assurance program will have to be prioritized within
the schedule of the Lawyer Payments Supervisor.
2. Union employees – LAO may need to articulate the benefits of our recommendation to
each labour union prior to implementation. This process may take an undetermined
length of time which could delay the implementation of the recommendation.
3. Regionalization of operations – Lawyer Services is realigning its operations to provide
services by regions. In this model, Area Directors will be responsible for approval of
discretionary requests.

4.4

Technology

4.4.1

Observations
1. We provide the following observations with reference to Technology reviewed in the
LS&P group:
a) Legal Aid Online requires limited account supporting information from the panel
lawyer about the services rendered (i.e. aggregate hours and disbursements
amounts) at the time of account submission.
b) The on-line portal does not apply specific business logic to data entry (i.e. specific
tariff enhancers only applicable to certain charges).
c) The on-line portal does not prompt the review of data entered for completeness and
accuracy in an attempt to provide legitimacy of each account submitted.
d) Solicitor master files do not appear to be current possibly because LAO does not
force lawyers to submit a final bill.
2. We discuss specific application control issues within the section identified as ‘Discussion
of Legal Aid Online system based controls’ of this report.

4.4.2

Impacts and Implications
1. Impacts faced by LAO in reference to our observations around Technology within the
LS&P group are:
a) Lack of preventative/detective controls on the portal system may increase the risk of
inaccurate or inappropriate billings, and overpayments may be processed by LAO.
This is discussed in more detail in the ‘Discussion of Legal Aid Online system based
controls’.
b) There appears to be a lack of clarity with reference to tariff maximums, due to the
lack of a cumulative total of the tariff maximum information for the panel lawyer,
which may result in instances of accounts incurring match exceptions requiring
manual review by LAO.

4.4.3

Recommendation 6: LAO should implement additional business logic
and mandatory data capture in the collection of lawyer billing data
1. An evaluation of the portal interface should be performed to ensure system functions are
meeting organizational objectives. Based on leading practices, some suggestions to
consider include:
a) Mandatory fields should be added to the account entry interface to capture specifics
related to services performed, for example services rendered dates, court file
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numbers, etc. These are discussed further in the ‘Discussion of Legal Aid Online
system based controls’.
b) Map system controls to business rules – LAO should develop preventative controls
within the lawyer billing portal to reflect business rules, and known instances where
specific combinations of ‘line item’ detail are not permitted. For example, the inability
to bill certain enhancers relating to certain charges. These are discussed further in
the ‘Discussion of Legal Aid Online system based controls’.

4.4.4

Anticipated benefits
1. Enhanced application controls should help to reduce billing errors submitted by panel
lawyers and reduce the potential for over payment.
2. Enforcing minimum billing amounts may reduce the administrative costs by decreasing
the workload and backlog in the LS&P group and will reduce the total number of samples
that require PPE review under the current sampling techniques.

4.4.5

Implementation considerations
1. System capabilities – discussions with LAO Information Technology resources will be
required to determine which system modifications are practical based on perceived
benefits versus costs.
2. Agent management – this could be perceived as an additional administrative burden by
the panel lawyers. It may be prudent to establish consultative sessions articulating the
overall benefits of submitting complete docket information at the time of submission of an
account.

4.4.6

Recommendation 7: LAO should enforce its policy of not paying
accounts in excess of tariff maximums without the presence and
diligent review of discretionary increase requests
1. LAO should consider paying only up to the tariff maximum in instances when the panel
lawyer has not requested a discretionary increase, but have billed over the tariff amounts.
2. Additionally, system capabilities should be evaluated to determine whether discretionary
increases on certificates can be tracked and monitored automatically by the system to
ensure the 15 hour maximum approval policy is adhered to.
3. The implementation of monitoring techniques (i.e. review reports that list total
discretionary hours per certificate processed by Adjusters) should be considered by
management to ensure compliance with policy.

4.4.7

Anticipated benefits
1. Timely payment of lawyer invoices when adequate support is provided during account
submission.

4.4.8

Implementation considerations
1. System capabilities – discussions with LAO Information Technology resources will be
required to determine which system modifications are practical based on perceived
benefits versus costs.
2. Lawyer appeals – there may be an increase in the number of panel lawyer appeals in
those instances where LAO only reimbursed up to the tariff maximum when the account
amount is greater than the tariff amounts, but a discretionary increase has not been
requested.

© Deloitte & Touche LLP and affiliated entities.

Legal Aid Ontario 22

4.4.9

Recommendation 8: LAO should ensure its solicitor file is up to date
and reflects accurate list of solicitors on the lawyer panel
1. The solicitor master file should be reviewed and updated on a regular basis. Specifically,
the master file should be reviewed to ensure panel lawyers have only one active solicitor
number within the on-line portal system. Additionally, panel lawyers who are not active
members of the Law Society should have access privileges revoked to the online portal.
2. The provision of the lawyer status update emails is dependent on a third-party and
therefore LAO may not be able to implement any additional automated controls. In the
absence of automated controls, LAO will have to continue to depend on manual controls
to ensure the completeness, timeliness, and accuracy of updates to the solicitor master
file.

4.4.10

Anticipated benefits
1. By removing duplicate solicitor numbers, it will reduce the risk of LAO paying over the
lawyer cap.

4.4.11

Implementation considerations
1. System capabilities – discussions with LAO Information Technology resources will be
required to determine which system modifications are practical based on perceived
benefits versus costs.
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5

Post-Payment Examination
review and recommendations

5.1

Post Payment Examinations Overview
1. Post Payment Examinations (“PPE”) performs audits on selected accounts to verify that
accounts paid by LAO are supported with documentation (e.g. dockets, disbursement
invoices) and are in accordance with the Tariff & Billing Handbook. Key lawyer billing
related activities PPE performs include:
a) Perform random and targeted examinations to verify conformity with LAO billing
requirements;
b) Recover overpayments and pay underpayments based on outcome of examinations;
c) Request billing supporting documentation and follow-up with panel lawyers who have
not provided supporting billing information;
d) Identify common billing errors and discrepancies and make recommendations on
improvements to the online billing system;
e) Recommend corrective action (e.g. removal from billing portal, additional education)
for panel lawyer with serious breaches or ongoing failure to comply with billing
guidelines; and
f)

PPE reports a quarterly and annual error rate that is based on the number of defined
breaches identified by the unit compared to the number of accounts examined in a
given period.

5.2

Strategic/ Organizational alignment

5.2.1

Observations
1. We provide the following observation with reference to Strategic/ Organizational
Alignment reviewed in the PPE group:
a) There is an opportunity to better align the mandate and objectives of the PPE
function with the overall strategic direction of LAO.

5.2.2

Implication and Impact
1. Impacts faced by LAO in reference to our observations around Strategic/ Organizational
Alignment within the PPE group are:
a) PPE and Investigations are both responsible for detecting and remediating panel
lawyer billings occurring in breach of LAO billing policies. With this degree of
functional overlap, their siloed reporting relationships do not appear to provide for
strong channels of communication, alignment, and efficiency in regards to the
investigative process.
b) The lack of an overall mandate has resulted in each of the compliance groups
working towards their own objectives.
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5.2.3

Recommendation 9: LAO should align the objectives and mandate of
the PPE group with LAO’s compliance management framework and
strategic direction.
1. Once LAO’s compliance management framework and strategic direction is documented,
the role of PPE needs to be clearly defined and should include the activities the group is
responsible for completing.
2. We recommend that the PPE group engage in more proactive auditing activities to evolve
beyond a basic compliance monitoring function. In order to achieve this, PPE will have to
adopt new processes including risk-based sampling and data analytics which will require
new competencies be developed or recruited into the department. Recommendations to
evolve the PPE group are included throughout this section of the report. The following
activities should be the responsibility of PPE:
a) Development and execution of data analytics strategy through data mining, data
matching and predictive modeling. This activity should be completed as part of the
targeted sampling to detect high-risk lawyer billings;
b) Quantification of billing risk indicators and measurement of monitoring and
compliance efforts;
c) Verifying the integrity of payments disbursed to panel lawyers are in accordance with
Tariff & Billing Handbook;
d) Communicating to the Investigations group cases suspected of inappropriate billing
(beyond potential account errors);
e) Providing the Investigation group access to data that was collected as part of the
PPE review; and,
f)

Participating in the Compliance Advisory Committee.

3. This allocation of responsibilities dictates that PPE acts as the monitor of billing activities
and recovers overpayments made to panel lawyers due to error and possible
inappropriate billing activities (beyond billing errors) identified by PPE are transitioned for
an investigation by the Investigations group.
4. For this alignment of responsibilities to be effectively achieved, the relationship and
communications between PPE and the Investigations department will need to be
improved. This recommendation is discussed further in recommendation 12. The new
alignment of PPE and the Investigations groups reporting to the same Director better
aligns the scope of services they provide, and should promote better inter-department
communications and related efficiencies.

5.2.4

Anticipated benefits
1. Alignment of compliance groups mandate to the compliance management framework and
strategic direction will help to ensure that resources are being used effectively to achieve
a common goal.

5.2.5

Implication considerations
1. Overall strategic direction of LAO’s compliance function – LAO’s compliance
management framework and strategic direction needs to be created and communicated
before the mandate and objectives of the PPE group can be defined.
2. Change management – Employees will need to adopt incremental changes to their roles
(see Appendix E “Change Management” which provides a high level framework for
implementing change in an organization).
3. Union employees – LAO may need to articulate the benefits of our recommendation to
each labour union prior to implementation. This process may take an undetermined
length of time which could delay the implementation of the recommendation.
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4. Re-organization – opportunity to introduce new job descriptions with new required skill
sets. A working session should be held with HR, key leadership, and legal to review and
ensure that the staffing approach is fair, equitable, and legally defensible.
5. Skill Set – The current skill set in the PPE may not be able to effectively complete data
analytic activities.

5.3

Skills and Capabilities

5.3.1

Observations
1. We provide the following observations with reference to Skills and Capabilities reviewed
in the PPE group:
a) When the on-line portal was implemented, responsibilities for existing Accounts
Payable (“A/P”) staff were reassessed. A/P staff previously responsible for the
manual processing of lawyer payments assumed Examiner responsibilities in the
PPE department. To date, a competency profile has not been developed for
Examiners.
b) LAO monitors the number of accounts examined in a given period by a PPE
Examiner but no other metrics are tracked or reviewed.
c) Performance metrics that are measured are not coupled to any positive or negative
outcome (e.g. incentive, discipline) for the employee.

5.3.2

Implication and Impact
1. Impacts faced by LAO in reference to our observations around Skills and Capabilities
within the PPE group are:
a) Examiners may not have the necessary competencies needed to scrutinize panel
lawyer accounts and payment which may increase the risk that breaches not being
identified.
b) PPE may not have the skill sets required to complete the objectives of the
department once realigned with LAO’s compliance framework.
c) Employee efficiency and effectiveness may be low due to lack of motivation to meet
performance standards.

5.3.3

Recommendation 10: LAO should identify and document a competency
profile for Examiners to ensure that all requisite skills and knowledge
are possessed by Examiners executing post payment reviews.
1. A competency profile should be developed by management to establish core behavioural,
technical and functional expertise required for Examiners in alignment with the overall
objective of LAO’s compliance function. The competency profile should be used when
LAO is hiring or relocating staff to ensure that employees have the required skill sets to
execute responsibilities effectively. A sample competency profile for Examiners is
included in Appendix C.
2. Key skills required by Examiners may include:
a) Sufficient audit training and / or background required to complete reviews of billing
files for compliance with identified breaches;
b) Ability to perform data analytics and analyze results;
c) Strong technical understanding of the lawyer billing process, the tariff, and related
LAO polices; and,
d) Ability to work effectively in cross-functional teams as Examiners will have to work
closely with the Investigations group when possible inappropriate billing has been
identified.
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3. A skill assessment should be conducted and analyzed to identify any skill gaps (see
Appendix D for an example of a skills assessment framework). Human Resources and
management should develop an action plan outlining next steps to close identified gaps.
Action steps could include staff training, reallocation of LAO staff, and hiring new staff
with the required skill sets.

5.3.4

Anticipated Benefits
1. Increased effectiveness and efficiencies in the review of lawyer billings by Examiners
resulting in lower administrative costs.
2. Increased confidence in the lawyer billing reviews performed by Examiners.

5.3.5

Implementation considerations
1. Change management – Employees will need to adopt incremental changes to their roles
(see Appendix E “Change Management” which provides a high level framework for
implementing change in an organization).
2. Union employees – LAO may need to articulate the benefits of our recommendation to
each labour union prior to implementation. This process may take an undetermined
length of time which could delay the implementation of the recommendation.
3. Re-organization – Opportunity to introduce new job descriptions with new required skill
sets. A working session should be held with HR, key leadership, and legal to review and
ensure that the staffing approach is fair, equitable, and legally defensible.

5.3.6

Recommendation 11: A more robust Examiner performance
management program should be implemented including periodic review
by management of departmental Key Performance Indicators.
1. Examiner performance metrics should be defined, implemented and monitored by
management on a regular basis. These metrics should be tied to organizational
objectives and targets should be developed and communicated prior to evaluation. The
performance metrics should be used to develop incentive systems and/or corrective
actions that promote organizational and individual accountability. Management should
establish regular reporting of performance metrics, identify staff who deviate significantly
from the norm or target and develop action plans to remediate.
2. Some examples of performance metrics that can be tracked by Examiner to consider
include:
a) Percentage of accounts examined accurately by each Examiner as part of the quality
assurance program (see recommendation 15).
b) Dollar value of accounts recovered by Examiner.
c) Number of complaints by panel lawyers per Examiner for accounts recovered
inappropriately.

5.3.7

Anticipated benefits
1. Increased accuracy and efficiency in examining post payments and improved accuracy
identifying billing breaches.
2. Continuous monitoring of Examiner performance metrics will highlight emerging issues
with reference to the payment examination process. Through an iterative evaluation and
learning process, Examiners will enhance their skill sets and ability to exercise improved
professional judgments in completing payment reviews.
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5.3.8

Implementation considerations
1. Change management – Employees will need to adopt incremental changes to their roles
(see Appendix E “Change Management” which provides a high level framework for
implementing change in an organization).
2. Union employees – LAO may need to articulate the benefits of our recommendation to
each labour union prior to implementation. This process may take an undetermined
length of time which could delay the implementation of the recommendation.
3. System functionality – LAO should consider using PeopleSoft functionality to the
measure and report on performance metrics of the Examiners.

5.4

Operations

5.4.1

Observations
1. We provide the following observations with reference to operations reviewed in the PPE
group:
a) There is an opportunity to improve inter-department communications related to the
lawyer payment process and monitoring activities as there is limited formalized
communication between Investigations, PPE, and LS&P functions.
b) The following observations relate to PPE’s file selection and audit process.
i)

The PPE reviews a random sample of approximately 5% of panel lawyer
accounts submitted each month and reconciles the on-line submission against
the supporting documents requested from and provided by the panel lawyer.

ii)

Post payment examinations are performed on the requested invoice and not by
certificate (which could include multiple lawyer invoices and disbursements).

iii) Through discussions with the PPE group, it was identified that they do perform
some data queries for targeted examinations, but currently, data analytics are not
performed on a routine basis.
iv) PPE does not maintain or monitor performance measures for individual lawyers,
other than breach for no supporting dockets. There are no reports on individual
and aggregate performance of panel lawyers for review by regional offices, the
Executive Committee, and the Board.
v) Billing breaches identified by an Examiner will result in a negative voucher to the
panel lawyer's account in PeopleSoft. There is currently no punitive action (e.g.
such as an administrative penalty) or required training by the panel lawyer taken
to deter future or repeated inappropriate activity.
c) There is an opportunity to improve the monitoring and reporting of the billing process.
The breach rates reported, based on lawyer payment audits performed by PPE, does
not provide a sufficient indication of the risks faced by LAO.
d) A quality assurance framework for the review of post payment reviews completed by
an Examiner currently exists; however, LAO indicated that this process is not
currently followed.

5.4.2

Implication and Impact
1. Impacts faced by LAO in reference to our observations around Operations within the PPE
group are:
a) Potential inappropriate panel lawyer payment practices identified as part of the PPE
process may not be communicated and followed-up for further investigation by the
Investigation group.
b) Flagged panel lawyers who may require additional training to comply with LAO billing
requirements may not be communicated to Panel Management.
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c) PPE's limited resources are not being allocated to value-added activities (e.g.
monitoring “high risk” transactions).
d) Post payment examination of a single account reduces LAO's ability to identify all
billing breaches, including:
i)

#11 Billed Same Services and/or disbursements more than once

ii)

#20 Trial days were inaccurately summarized

iii) #26 Billed multiple trial days or trails held on the same day
iv) #27 Billed for more than one enhancement item per trial
e) Examiners’ technical gaps may not be identified and corrected.

5.4.3

Recommendation 12: PPE needs to be an active participant in interdepartment communication.
1. LAO needs to establish more formal channels of communication between the compliance
groups to ensure a coordinated and seamless approach to compliance and monitoring
activities across the organization. Recommendations to improve communication between
the compliance function include; a) establish a standing compliance team meeting with
representatives from all groups and b) establish regular reporting related to lawyer billing
monitoring and compliance. These recommendations are discussed further in
recommendation 3 above.
2. Beyond the formal meeting between the compliance functions, it will be important that
PPE and the Investigations department develop a strong working relationship. If PPE
performs and reviews the results of data analytic procedures on lawyer billing activities, it
will be important to establish clear expectations and understanding of when to involve the
Investigations department.
3. An escalation policy should be documented and communicated to clearly outline when an
account error or possible inappropriate account activities should be escalated to the
Investigations group or Panel Management for further review and remediation.
4. PPE group should discuss with the Investigations department any information already
gathered as part of their review performed on the post payment accounts.
5. The Investigations department will need to communicate with PPE whether the file was
reviewed further by Investigations and if it was not further reviewed, understand why, so
that the process can be improved in the future.

5.4.4

Anticipated benefits
1. The identification of those panel lawyers who frequently trigger LAO breach categorizes.
2. Proactive approach to monitoring compliance with the panel lawyer billing policies.

5.4.5

Implementation considerations
1. Change management – employees will have to develop stronger working relationships
to make communications between departments more efficient (see Appendix E “Change
Management” which provides a high level framework for implementing change in an
organization).

5.4.6

Recommendation 13: PPE should implement risk-based sampling and
certificate reviews as part of the group’s examination process.
1. Targeted examinations applying a risk-based approach may increase and identify
inappropriate billing activities for remediation.
2. Data analytic queries can be created in IDEA, which is a current auditing software used
by PPE for data mining and complex sampling techniques. The use of data analytics can
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provide PPE the opportunity to complete examinations on target behaviours that LAO
wishes to mitigate and promote.
3. We have supplemented an LAO list of high risk transactions identified by PPE based on
the data analytics which we performed during our review, which is described in additional
detail within Appendix A of this report:
a) Repeated or high incidence of errors identified by PPE spot audits
b) Client initiated complaints from the Complaints department
c) Charges heard separately
d) Multiple guilty pleas
e) Outliers from average peer billing amounts
f)

Pattern of high billing

g) Frequent billings at end of certificate life
h) Frequent billings of small accounts
i)

Potential abuse of enhancers (e.g. by average use of enhancers, timing of billing for
each type of enhancer)

j)

Minor charges proceeding by indictment

k) Weighting of non-lawyer hours
4. LAO should develop a policy indicating when a panel lawyer could be selected for a file
review by an Examiner. Guidelines could include a panel lawyer appearing on several of
the tests, or on a single test deemed to be strong indicator of risk.
5. PPE should continue to perform random sampling on the entire billing population, but on
a limited basis, to act as a general deterrent and to verify compliance with the Tariff
Handbook.
6. PPE should begin to include as part of their monthly audits, reviews at the certificate level
rather than only on individual accounts. The certificate examinations would allow LAO to
review panel lawyer billings for additional breaches (e.g. breach #11, 20, 26 and 27).
7. A working group is developing a dashboard report that will begin to track panel lawyer’s
performance using metrics from departments across the LAO (PPE, Investigations,
Finance, etc.). These metrics should be used to support an escalation of penalties for
repeat offenders.
8. The PPE group should track the frequency of each breach identified as part of the
examinations, which could be used by management to initiate corrective actions with
Panel Management (e.g. panel lawyer training) to address frequently occurring breaches
with panel lawyers.

5.4.7

Anticipated benefits
a) Ability to more effectively evaluate and conclude on the performance of LAO’s billing
methods.
b) The application of data analytics go beyond quantitative totals and allows LAO to
understand the behaviour patterns of the panel lawyers, through account
submissions, to determine if strategic objectives are on target.

5.4.8

Implementation considerations
1. Effect on current results – may affect the evaluation of current results depending on
whether risk tolerance increases or decreases.
2. Block fees – LAO will need to determine how to manage file selection and sampling
techniques if block fees are introduced.
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5.4.9

Recommendation 14: LAO should develop, monitor and report risk
indicators related to LAO’s lawyer billing process.
1. PPE currently reports an error rate that is based on the results of the post payment file
reviews compared to a LAO Board approved risk tolerance levels. However, this
measure of risk does not consider all compliance and monitoring activities engaged by
LAO.
2. LAO could continue to report on the breach rates as determined by PPE, but this should
be viewed as only a risk indicator and not the sole measure of account risk exposure to
LAO. The risk indicators developed for LAO should consider financial, operational,
political and reputational risks in order to provide a comprehensive and balanced
understanding of a compliance framework. The calculation of Risk Indicators could be
included as part of PPE’s data analytic activities which is discussed in recommendation
1.
3. Potential risk indicators to consider include:
a) Number of panel lawyers referred to Investigations
b) Number of files reviewed by Investigations
c) Number of panel lawyers referred to the Law Society or the police
d) Number of panel lawyer removed from the billing system
4. The risk indicators could be communicated to management and the Board in a
dashboard report. Management should provide relevant commentary related to trends in
the risk indicators and actions taken to address any areas of concern.

5.4.10

Anticipated benefits
1. Monitoring risk indicators would provide LAO a better understanding throughout the
organization of the risks related to lawyer billing process and the management of those
risks.

5.4.11

Implementation considerations
1. System capability – ability of the system to track metrics to be used to monitor risk.

5.4.12

Recommendation 15: LAO should execute on its existing Examiner
quality assurance program
1. LAO needs to have a strong quality assurance program in place to ensure that panel
lawyers are being consistently and fairly paid but also verify that panel lawyer invoices
are accurate and in accordance with established LAO policies and mandated tariffs.
2. The PPE Manger should review predetermined number of files per Examiner weekly to
confirm that files are being examined in accordance with LAO guidelines. Performance
feedback should be provided to the Examiners to improve their performance and results
of the reviews could be rolled into the Examiner’s performance reviews (see
recommendation 15).

5.4.13

Anticipated benefits
1. Increased effectiveness and efficiencies in the processing of post payment reviews
requests resulting in lower administrative costs and an improvement in the consistency
and quality of the examinations performed by Examiners.
2. Continuous monitoring of Examiner performance metrics will highlight emerging issues
with reference to the post payment file review. Through an iterative evaluation and
learning process, Examiners will enhance their skill sets and ability to exercise improved
professional judgments in reviewing post payment files.
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5.4.14

Implementation considerations
1. Workload – completing the quality assurance program will have to be prioritized within
the schedules of the PPE Manager.
2. Union employees – LAO may need to articulate the benefits of our recommendation to
each labour union prior to implementation. This process may take an undetermined
length of time which could delay the implementation of the recommendation.
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6

Investigations

6.1

Introduction
1. The Investigations group proactively investigates alleged potential abuses of LAO
services and resources. This includes review of potential misappropriation of assets by
lawyers and other external service providers, legal aid clients or applicants, and
employees. Key lawyer billing related activities include:
a) Investigate alleged breaches of the Legal Aid Services Act in relation to panel
lawyers and other external service providers, legal aid clients, legal aid applicants
and employees of LAO;
b) Recover overpayments based on outcome of investigations;
c) Request billing supporting documentation and follow-up with panel lawyers who have
not provided requested information for investigations;
d) Train LAO staff on fraud prevention and detection leading practices;
e) Recommend corrective action (e.g. additional education, criminal indictment) for
panel lawyer with serious breaches or ongoing failure to comply with billing
guidelines; and,
f)

Remove panel lawyers from the billing portal based on outcome of investigations or
from recommendation of other compliance functions. Use style List Number.

6.2

Strategic and Organizational Alignment

6.2.1

Observations
1. We provide the following observation with reference to Strategic/ Organizational
Alignment reviewed in the Investigations group:
a) There is an opportunity to better align the mandate and objectives of the Investigation
group with LAO’s compliance management framework and strategic direction.

6.2.2

Implications and Impact
1. Impacts faced by LAO in reference to our observations around Strategic/ Organizational
Alignment within the Investigations group are as follows:
a) PPE and Investigations are both responsible for detecting and remediating panel
lawyer billings occurring in breach of LAO billing policies. With this degree of
functional overlap, their siloed reporting relationships do not appear to provide for
strong channels of communication, alignment, and efficiency in regards to the
investigative process.
b) The lack of an overall mandate has resulted in each of the compliance groups
working towards their own objectives. For instance, the Investigations group
prepares very detailed reports to provide adequate support and evidence for
consideration of criminal charges against the panel lawyer but it is not clear if this is
the level of due diligence LAO requires to accomplish in terms of investigative
objectives.
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6.2.3

Recommendation 16: LAO should align the objectives and mandate of
the Investigation group with LAO’s compliance management framework
and strategic direction.
1. Once LAO’s compliance management framework and strategic direction is documented,
the role of the Investigations group needs to be clearly defined. This should include the
activities the group is responsible for completing. Key activities of the Investigations
should include:
a) Participation in the Compliance Advisory Committee that proactively identifies and
addresses fraud risks;
b) Management of a fraud risk assessment process;
c) Management and investigation of all cases of suspected inappropriate billing (beyond
common errors) and referral to appropriate authorities, as required;
d) Management of the whistle blowing program, if created;
e) Development and coordination of counter fraud communications and education
programs for employees, consumers, providers and other stakeholders;
f)

Coordination of counter fraud agreements with appropriate regulatory and
professional bodies; and,

g) Interacting with and updating compliance groups with new fraud detection techniques
or inappropriate billing detection techniques.
2. Based on the allocation of activities above, it suggests that the Investigations group
complete their investigations based on referrals including those from PPE and would no
longer be responsible for performing data analytics on panel lawyer billing activities.
3. For this alignment of responsibilities to be effectively achieved, the relationship and
communications between PPE and the Investigations group will need to be improved.
This recommendation is discussed further in recommendation 3. The new alignment of
PPE and the Investigations groups reporting to the same Director better aligns the scope
of services they provide, and should promotes inter-department communications and
related efficiencies.
4. LAO should evaluate the level of due diligence required to meet the objectives LAO’s
compliance management framework and the desired outcome. Outcomes to consider
include:
a) Criminal trial;
b) Discipline by the Law Society;
c) Removal or suspension from the LAO lawyer panel; and,
d) Removal or suspension from Legal Aid Online.

6.2.4

Anticipated benefits
1. Alignment of compliance groups mandate to the compliance management framework and
strategic direction will help to ensure that resources are being used effectively to achieve
a common goal.
2. Increased number of accounts that can be reviewed by the Investigations department.

6.2.5

Implementation considerations
1. Overall strategic direction of LAO’s compliance function – LAO’s compliance
management framework and strategic direction needs to be created and communicated
before the mandate and objectives of the PPE group can be defined.
2. Change management – Employees will need to adopt incremental changes to their roles
(see Appendix E “Change Management” which provides a high level framework for
implementing change in an organization).
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3. Union employees – LAO may need to articulate the benefits of our recommendation to
each labour union prior to implementation. This process may take an undetermined
length of time which could delay the implementation of the recommendation.
4. Re-organization – opportunity to introduce new job descriptions with new required skill
sets. A working session should be held with HR, key leadership, and legal to review and
ensure that the staffing approach is fair, equitable, and legally defensible.
5. Background – consider the background and training required to complete the level of
investigation. For instance, lawyers are trained to provide highly detailed and accurate
documents which may not be required to complete an investigation.

6.3

Skills and capabilities

6.3.1

Observations
1. We provide the following observations with reference to Skills and Capabilities reviewed
in the Investigations group:
a) To date, a competency profile has not been developed for Investigators.
b) LAO does not track performance metrics for Investigators.

6.3.2

Implications and Impact
1. Impacts faced by LAO in reference to our observations around Skills and Capabilities
within the Investigations group are:
a) The Investigations group may have to consider changing the types of reviews
required to achieve the objectives of the Investigative department which would be
aligned with the LAO’s compliance management framework.
b) Employee efficiency and effectiveness may be low due to lack of performance
standards.

6.3.3

Recommendation 17: LAO should identify and document a competency
profile for Investigators to ensure that all requisite skills and knowledge
are possessed by Investigators to executing reviews.
1. A competency profile should be developed by management to establish core behavioural,
technical and functional expertise required for Investigators and in alignment with LAO’s
compliance management framework. The competency profile should be used when LAO
is hiring or relocating staff to ensure that employees have the required skill sets to
execute responsibilities effectively.
2. Key skills required by Investigators may include:
a) Sufficient legal training and / or background required to understand bills submitted by
panel lawyers;
b) Specific fraud related training or designations (e.g. Certified Fraud Examiner);
c) Ability to perform data analytics and analyze results completed as part of the
investigations; and,
d) Ability to work effectively in cross-functional teams as Investigators will have to work
closely with PPE when possible inappropriate billing has been identified.
3. A skill assessment should be conducted to identify current skills gaps (see Appendix C
for an example of a skills assessment framework). Human Resources and management
should develop an action plan outlining next steps to close identified gaps. Action steps
could include staff training, reallocation of LAO staff, and hiring new staff with the
required skill sets.
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6.3.4

Anticipated Benefits
1. Increased efficiencies in the Investigation department resulting in lower administrative
costs.
2. Increased effectiveness and efficiencies in the investigations performed by the
Investigators resulting in lower administrative costs.
3. Increased confidence in the investigations performed by the Investigations department.

6.3.5

Implementation considerations
1. Change management – Employees will need to adopt incremental changes to their roles
(see Appendix E “Change Management” which provides a high level framework for
implementing change in an organization).
2. Re-organization – Opportunity to introduce new job descriptions with new required skill
sets. A working session should be held with HR, key leadership, and legal to review and
ensure that the staffing approach is fair, equitable, and legally defensible.

6.3.6

Recommendation 18: A robust Investigator performance management
program should be implemented including periodic review by
management of departmental Key Performance Indicators.
1. Investigator performance metrics should be defined, implemented and monitored by
management on a regular basis. These metrics should be tied to organizational
objectives and targets should be developed and communicated prior to evaluation. The
performance metrics should be used to develop incentive systems and/or corrective
actions that promote organizational and individual accountability. Management should
establish regular reporting of performance metrics, identify staff who deviate significantly
from the norm or target and develop action plans to remediate.
2. Some examples of performance metrics related to panel lawyer billing activities that can
be tracked by Investigator to consider include:
a) Dollar value of recoveries.
b) Number of cases reviewed.
c) Number of cases referred to the Law Society or the police.
d) Number of lawyers removed from the portal.
e) Average number of hours to review file.

6.3.7

Anticipated benefits
1. Continuous monitoring of Investigator performance metrics will highlight emerging issues
with reference to the investigations process. Through an iterative evaluation and learning
process, Investigators will enhance their skill sets and ability to exercise improved
professional judgments in completing investigations.

6.3.8

Implementation considerations
1. Change management – Employees will need to adopt incremental changes to their roles
(see Appendix E “Change Management” which provides a high level framework for
implementing change in an organization).
2. System functionality – LAO should consider using PeopleSoft functionality to the
measure and report on performance metrics of the Investigators.
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6.4

Operations

6.4.1

Observations
1. We provide the following observation with reference to operations reviewed in the
Investigations group:
a) There is an opportunity to improve inter-department communications related to the
lawyer payment process as there is limited formalized communication between the
Investigations department, PPE, and LS&P.
b) The Investigations department does not have direct access to court documents and
is therefore reliant on the Ministry of the Attorney General.

6.4.2

Implications and Impact
1. Impacts faced by LAO in reference to our observations around operations within the
Investigations group are:
a) Possible inappropriate billing activities identified by PPE may not be communicated
and further investigated by the Investigations group.
b) Panel lawyers identified by Investigations as requiring further billing training may not
be communicated to the Lawyer Panel for follow-up and corrective action.
c) It is difficult and time consuming for the Investigations department to retrieve court
documents and therefore have to spend considerable time requesting and followingup on documents requested for audit purposes.

6.4.3

Recommendation 19: The Investigations group needs to be an active
participant in inter-departmental communications
1. LAO needs to establish more formal communication channels between the compliance
groups to ensure a coordinated and seamless approach to compliance and monitoring
activities across the organization. Recommendations to improve communication between
the compliance function are: a) establish a standing compliance team meeting with
representatives from all groups; and b) establish regular reporting related to lawyer billing
monitoring and compliance. These recommendations are discussed in recommendation
3 above.
2. Based on the actions or outcomes of cases that were initiated by PPE and reviewed by
Investigations, follow-up communication will need to occur with PPE as to whether the file
was reviewed further by Investigations and if it was not further reviewed, understand why,
so that the process can be improved in the future.
3. There should be a formal and regular communication channel between PPE,
Investigations and Panel Management to discuss open cases, panel lawyers that require
further training and receive recommendation(s) from Panel Management on the direction
of open investigations and the level of effort that is required to achieve the desired
outcome (e.g. removal from the panel vs. criminal charges).

6.4.4

Anticipated benefits
1. Identification, examination and resolution of high risk panel lawyers.
2. Proactive approach to monitoring compliance with the panel lawyer billing policies.

6.4.5

Implementation considerations
1. Change management – employees will have develop stronger working relationships to
make communications between departments more efficient (see Appendix E “Change
Management” which provides a high level framework for implementing change in an
organization).
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6.4.6

Recommendation 20: Management should consider implementing a
“whistleblower” program (e.g. confidential hotline) that allows
individuals inside and external to LAO (e.g. panel lawyers, clients) to
report any unusual or inappropriate activities.
1. LAO should consider if a whistleblower program should be implemented and then
determine if this should be monitored by external third parties with formal
communications channels when a whistleblower call is received. It is not unusual for this
whistleblower programs to be open to all employees, lawyers on the panel and posted on
LAO’s website for the public participation.

6.4.7

Anticipated benefits
1. Increased awareness of potential inappropriate behaviours through anonymous reports
that can augment current detection processes. Organizations that have implemented
fraud hotlines experience a shorter time until detection a median duration of 18 months
as compared to 24 months for other organizations. Fraud hotlines are not only effective at
detecting fraud, they can also be very effective in preventing or limiting fraud losses since
1
they may increase employees’ perception that fraudulent conduct will be detected.
2. Public demonstration of LAO’s resolve to deter inappropriate billing practices and other
inappropriate activities.
3. Alignment with leading practices with regards to fraud deterrence. From the study
“Detecting Occupational Fraud in Canada: A Study of its Victims and Perpetrators – 2008
Association of Certified Forensic Examiners” it was noted that:
a) While only 24.4% of the victim organizations used a formal fraud reporting
mechanism or hotline to prevent and detect fraud, those organizations that had such
a mechanism in place experienced much lower median fraud losses than
organizations that did not (C$90,099 versus C$197,500).
b) The median fraud loss in organizations that did not have a fraud hotline was more
than double the loss of organizations that had one in place (C$197,500 as compared
to C$90,099).

6.4.8

Implementation considerations
1. Initial investment – in order to establish a whistleblower program, LAO may have to
invest in new tools and technology as well as resources to operation such a program
effectively.
2. Complaints Department – LAO staffs a Complaints Department responsible for the
intake of complaints from external parties (e.g. panel lawyers, clients) related to
certificate lawyers, LAO policy, LAO staff and duty counsel. LAO could consider
expanding this role to manage the whistleblowing program including the intake of
complaints or concerns from LAO employees, but would have to consider how to protect
the anonymity of callers.

6.4.9

Recommendation 21: Investigations should continue to the pilot project
with the liaison from the Ministry of the Attorney General to facilitate the
retrieval of account dockets.
1. Pending the results of the pilot project, LAO should consider lobbying for direct access to
the Ministry of the Attorney General’s Integrated Court Offenses Network system (ICON).
This recommendation is further discussed in “Discussion of Legal Aid Online system
based controls” section.

1

Source: Detecting Occupational Fraud in Canada: A Study of its Victims and Perpetrators – 2008 Association of Certified Forensic
Examiners
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2. The LAO should also review those recommendations that suggest that docket information
be captured at the time of account submission by the panel lawyer.

6.4.10

Anticipated benefits
1. Easier access to court documents will reduce the amount of administrative time and costs
that the Investigators group currently spends requesting the documents.

6.4.11

Implementation considerations
1. Third- party relations – LAO needs to work with a third-party to accommodate this
recommendation.
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7

Data analytic observations of
Legal Aid Online lawyer billing
transactions

7.1

Introduction
1. A key component of the Legal Aid Online risk assessment was an analytic review of
portal billing data. The purpose of this review was to attempt to identify lawyer billing
activity posing financial risk to Legal Aid Ontario. The Legal Aid Online billing portal
provides the flexibility to lawyers to bill their time efficiently. In so doing, it has opened
certain control vulnerabilities; specifically, the lawyers’ ability to manually manipulate the
maximum allowable tariff.
2. A certificate is the means by which a lawyer is authorized to bill LAO for legal services
rendered to a client qualifying for financial assistance. In practice, a certificate is
represented by a purchase order in the LAO billing system. The purchase order number
is communicated to the lawyer via documentation provided to the client by an LAO local
office authorizing the service. After the certificate is accepted by the lawyer through the
billing portal, services rendered can be billed through the submission of accounts
detailing time and disbursements incurred by the lawyer. These accounts reflect billings
for completed services.
3. LAO defines a maximum billable amount for all certificates issued based on the type of
law (criminal, family, immigration, and civil) and the nature of the procedures (charges)
associated with a type of case. These limits, referred to as tariff maximums, are defined
by the Ministry through the tariff handbook, which is distributed to all LAO panel lawyers,
and is further calculated within the portal during lawyer billing.
4. LAO’s primary concern around online portal billing originates from the potential risk of
misapplication of account billing options by the lawyers that results in overbilling. LAO’s
Post Payment Examinations, Investigations and Internal Audit groups have previously
identified and documented potential risks related to overbilling by lawyers.
5. As part of our analytic review, Deloitte examined available documentation and conducted
interviews with these stakeholders to confirm overbilling risks and to develop an analytic
testing plan aimed at quantifying LAO’s potential financial exposure.
6. The following analysis is divided into three sections:
a) Lawyer billing review - provides statistical context to the analytic review, which
provides a baseline analysis of lawyer billing activity over the period of review. This
baseline is valuable in understanding the analytic results when compared to the total
volume of billings managed by LAO;
b) Lawyer billings at risk - discusses the key risks and associated tests performed to
quantify LAO’s potential financial exposure, and provides risk quantification results,
and;
c) LAO identified billing breaches - are identified by the Post-Payment Examination
group where we were able to include in the course of our analytic testing. These
breaches are procedural in nature and are provided for additional context.
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7.2

Methodology
1. We reviewed a listing of billing breach typologies identified by LAO’s Post Payments
Examinations group and performed additional interviews with PPE, Investigations,
Internal Audit, the Lawyer Billing Services group, and the Finance department. We also
executed a billing portal process walkthrough to identify additional potential billing risks
inherent to the current on-line billing process. The complete list of risks identified was
validated by key stakeholders at LAO including the Directors of Finance and Lawyer
Billing Services.
2. We have included a detailed inventory of the additional risks identified and the current list
of LAO breaches within “Appendix A – Scope of data testing” of this report.
3. We obtained lawyer billing data from LAO’s PeopleSoft billing system. This data was
housed in our analytic querying environment and was reviewed for completeness and
validity. Where our ability to perform certain analytic tests was impeded due to data
quality and completeness issues, this has been identified in Appendix A – “Scope of
Tests”, in addition to the comprehensive data audit included in our working papers.
4. Based on the definition of the lawyer billing risks and associated tests required to quantify
their impact to LAO, we developed a series of data analytic testing procedures.
5. We examined lawyer billing activity between April 1, 2006 and March 31, 2009 (fiscal
2
2007 through 2009). Our tests were based on understanding the mean and standard
3
deviation of observed billing activity in the portal environment:
a) The billing activity mean, represented the average number of occurrences of a
particular billing activity over the population of certificates observed.
b) The standard deviation is a statistical measure of variability with respect to the
observed population mean. Under a normal distribution, 68.2% of all observations in
a population fall within 1 standard deviation of the mean. Similarly 95.4% of all
observations fall within 2 standard deviations of the mean.
6. Our findings identified those observations that exceeded the population mean by at least
2 standard deviations, which is a reasonable approach for identifying population outliers.
a) For illustrative purposes, if we assumed that the mean number of accounts submitted
against a certificate for the entire population is 2, and the standard deviation is 1.5,
we would identify any certificates where the number of accounts observed exceeded
(2 + [2 (1.5)] = 5.
7. We also assumed that lawyer billing activity was relatively normally distributed. In some
cases, where we observed skewed billing activity distributions (for example timing of
4
billing of enhancers, which is heavily right skewed ), we used the top 5% of observations
as our threshold of potentially risky activity.

7.3

Lawyer billing overview

7.3.1

Scope of lawyer billings reviewed
1. To provide overall context to the analysis of potential risk to LAO from lawyer billings, we
have provided descriptive statistics for the period of review.
2. LAO provided data related specifically to payments for three fiscal years, commencing
April 1, 2006 and ending March 31, 2009. We were advised by LAO that legacy payment
data was incomplete due to data migration issues experienced during the Legal Aid
Online portal implementation and therefore, with LAO’s agreement, we opted not to
review data preceding fiscal 2007.

2

http://en.wikipedia.org/wiki/Mean

3

http://en.wikipedia.org/wiki/Standard deviation

4

http://en.wikipedia.org/wiki/Skewness
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1. Of the $441,652,648.24 of total payments by LAO, we identified $5,564,401.67 (1.26% of
total payments) as the incremental amount paid to lawyers who indicated that a case
proceeded with a contested trial versus a plea with a frequency statistically exceeding of
the observed population rate.
2. We identified individual examples where lawyer election rates appeared to differ
substantially from the population. For example, we observed one lawyer indicating a
contested trial for charge CRIM419 (Possession Under), 22 of 24 times, or 92% of the
time, versus a population average of less than 1%. Following a more detailed review of a
sample of certificates, this charge appears minor in the context of other charges that it
typically accompanies, and as such would likely be dismissed.
3. LAO should investigate these results to determine if additional review procedures are
required in following up with those lawyers noted who submitted the $5,564,401.67 and
consider implementing a reporting mechanism to highlight potentially suspicious charge
election practices.

7.4.20

Lawyer billing risks: Election of a co-accused versus two separate
certificates

7.4.21

Introduction
1. In cases where there are multiple defendants for a common offence, a single lawyer may
represent multiple individuals charged with a common set of offenses. During the billing
process, the lawyer will indicate the presence of a co-accused on the account and the
tariff limit will be increased automatically by 40% to reflect the incremental effort required.
2. A risk exists where a lawyer does not indicate that there was a co-accused in the case,
and obtains two certificates, each billed separately, and therefore effectively bill an
additional 60% over the tariff maximum on the second certificate.

7.4.22

Data insights
1. To determine if this type of activity was present in the data, we generated a list of all
certificates that met the following criteria, where the:
a) accepting lawyer matched; and,
b) acceptance date matched; and,
c) number, and type of charges matched.
2. Our analysis identified 1,311 certificates, with a total of $1,380,802.12 in payments that
matched another certificate which was accepted on the same day, by the same lawyer,
for the same charges where the co-accused flag was either not selected or was elected
as "No".
3. Of the $1,380,802.12 in payments, the incremental amount billed, reflecting the 60% lift in
the tariff maximum on the second certificate was determined to be $414,240.63.
4. We noted 15 lawyers exhibiting over 10 instances where the certificate was accepted on
the same day, for the same charges where the co-accused flag was either not selected or
was elected as "No". We further identified one lawyer who on 196 occassions, accepted
a certificate on the same day, for the same charges where the co-accused flag was either
not selected or was elected as "No".
5. LAO should consider the implementation of system based validation check that will
challenge the entry of two identical accounts during the course of a given time period and
request that the lawyer confirm the presence or absence of a co-accused.
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7.4.26

Lawyer billing risks: Billing of acceptance fees with no subsequent
delivery of service

7.4.27

Introduction
1. LAO identified a potentially improper billing behaviour where a lawyer accepts a
certificate and closes it prior to rendering any services to a client and collects the
acceptance fee.

7.4.28

Data insights
1. We identified 449 accounts, valued at $22,212.66, were the final account amount
equated to the value of an acceptance fee (at an assumed acceptance fee of $46.17).
2. LAO should consider the implementation of system based validation check that will
challenge the entry of an acceptance fee as the final account, to ensure that services
have been provided to the lawyers’ client.

7.4.29

General observations and conclusions
1. One of the benefits of conducting an analytic review on 100% of the available LAO
transactions is that we remove the risk of extrapolation errors, which is associated to
sampling, in additional to providing a management with a detailed list of those
transactions flagged by the tests identified above.
2. We have not conducted a review of the supporting documentation associated to each of
the accounts flagged as potential amonomolous. It may be prudent to conduct a
documentation review to determine what is driving the anomolus activities identified. This
practical excerise would also be beneficial to determine if any of the prescribed
assumptions used in our tests require adjustments.
3. When considering the acceptance of 311,663 certificates, by 4,912 lawyers for a total
value of $441.652,648.24 over the period of our review, in comparision to our findings to
determine potential anomolus billing practices described the financial amounts may
considered as minimal financial exposure. However, it is important to balance financial
risk with reputational risk, where the essence or substance of the behaviour may be such
that necessates disciplinary action, irrespective of the amount.
4. It appears that a minority of lawyers are identified in our testing through their submission
of accounts which were triggered by our analytical tests. This suggests that eduction and
online billing training could be focused on this group to limit future repetation of
anamolous behaviour, which may be based on their lack of understanding current
policies and procedures.
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8

Discussion of Legal Aid Online
system based controls

8.1

Introduction
1. Throughout the lawyer payment process review and quantification of potential dollars at
risk there are a numerous references to risk exposures that LAO faces in its lawyer billing
review and payment processes that may be mitigated through the implementation of
certain system features.
2. These features fall into two major categories: data capture, and validation of business
logic. We address each of these areas at a high level below, and put forward
recommendations on how LAO could enhance the integrity and efficiency of the billing
process through the implementation of additional system functionality.

8.2

Data Capture
1. There were a number of areas within the LAO billing portal that we identified where the
capture of additional data through the portal could contribute significantly to the
enhancement of the integrity of the billing process:

8.2.1

Court dates
1. Currently court appearance dates and times are not captured in the lawyer billing portal.
This poses a number of separate risks:
a) Lawyers are able to enter the number of court appearances and preparation time;
however, there is not reconciled to actual court appearances through Ontario Court.
b) Where lawyers have appeared in court on a single occasion to have multiple cases
heard, the single appearance can be double billed as the system does not validate
whether the court visits were consecutive or concurrent.
c) Billings for court appearances on public holidays, weekends, and at other times when
such an appearance would be unlikely, is not automatically detected without
adequate date and time data capture.
2. During the entry of accounts, the LAO billing portal should capture attendace to court
which includes both the dates and times of attendance. As we discuss below, there are
additional opportunities to tighten controls through the reconciliation of court data to
Ontario Court records.

8.2.2

Court case number
1. In addition to court dates, court case file numbers should be required from the lawyer.
LAO should be able to reconcile court case results as documented by Ontario Courts to
lawyer accounts to ensure agreement with specific reference to:
a) Court date appearances and times
b) Type of election (summary conviction, proceeding by indictment)
c) Trial outcomes
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8.2.3

Solicitor list
1. LAO’s solicitor list should be updated regularly. Until this list is updated, the Area Offices
are able to assign certificates to lawyers no longer on the lawyer panel. Our observation
of the portal identified at least one lawyer who used two different solicitor numbers for
various certificates, allowing the solicitor to substantially exceed the tariff hard cap.
2. Lawyers who are suspended, disbarred or retired from the Law Society are
communicated monthly via a an Excel spreadsheet, however, it can take significantly
longer before the update is made in the Legal Aid Online portal.

8.2.4

Costs / Settlements Awarded
1. In civil cases, a judgment in favour of the LAO client requires that any costs awarded by
the judge be remitted to LAO. This however remains the lawyer’s obligation to disclose
and remit.
2. Costs and settlements awarded to the benefit of LAO are not currently set as mandatory
fields in the portal, and the amounts entered are at the discretion of the lawyer. LAO
should ensure that costs and settlements are required as mandatory fields. While costs
or a settlement may not be awarded in a case, a lawyer should be obligated to explicitly
indicate that costs and settlements were not awarded.

8.2.5

Dockets
1. As detailed in the process review section (LS&P, Operations), a facility for the entry of
comprehensive dockets should be created in the portal billing environment, which should
be linked to specific certificates, and at a minimum include:
a) Date of services provided
b) Hours incurred (differentiated by trial, preparation for trial, conferences, general)
c) Description of services provided, in relation to specific charges

8.2.6

Recording of non-lawyer hours
1. While many law firms and private practices leverage law students and clerks rotating
through the legal community, currently the billing of student and law clerk hours are
largely anonymous. LAO should require that at the very least a structured name is
required in the entry of non-lawyer hours.

8.2.7

Yes / No fields
1. During account entry there is an absence of ‘required’ fields with respect to questions
posed on the applicability of certain items. For example, in calculating the tariff maximum
the question of ‘Was there a co-accused’ is answerable by selecting a ‘Yes’ or ‘No’ radio
button. The user is able to leave this blank, and this will result in a NULL entry in the
data, neither a “Yes” nor “No” answer.
2. Lawyers should be explicitly required to answer all questions posed in the account entry
screen, indicating that they have read and understood the question and have provided a
definitive answer.
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8.2.8

Access to Ontario Court data
1. In order to perform more comprehensive matching and validation of accounts submitted
to LAO, we understand a regular submission of court case numbers and dates could be
submitted to LAO from the Integrated Courts Offences Network (ICON).
2. This submission could be as simple as a two column table, containing the ICON case
number, and a date/time indicating when a proceeding related to that case was heard.
This could be implemented as a reference table into Legal Aid Online, where the lawyer,
through a dropdown menu would select the appropriate date he/she attended court. Once
selected, this date would no longer be available for selection on this or other certificates
ensuring that double billing does not occur.

8.3

Validation of business logic
1. During our review of the billing portal environment and analysis of the underlying data, we
identified and confirmed with LAO a number of application control enhancement
opportunities. We have identified the major findings below:

8.3.1

Enhancers
1. Enhancers reflect a particular legal activity linked to a criminal proceeding available to a
lawyer when submitting an account online. There are five main types: Bail hearings, Pretrial hearings, and Pre-trial hearings before a Superior Court judge, Charter Motions, and
DNA applications. The selection of an enhancer serves to increase the tariff maximum by
2 hours per enhancer, and is permitted under the tariff.
2. As stated on the billing portal, “The number of these tariff items cannot be higher than the
number of separate trials or proceedings entered above. For each separate trial, one is
allowed by the tariff and only once it has been completed.”
3. The billing portal, however, does not rely on specific business logic with reference to the
selection of enhancers for specific charges. For example, the selection of a ‘DNA
application’ enhancer would not be typical for charges such as ‘Theft underX’, however
the system currently allows this selection, and any other like it.
4. While not all potential applications and frequency of enhancer usage can be anticipated
by LAO, a framework of business rules should be developed and implemented in Legal
Aid Online that prevents the use of specific enhancers, and places a cap on the number
of enhancers selected:
a) individually per account issued
b) collectively for a given certificate

8.3.2

Tariff hard cap
1. Through discussions with LAO is it our understanding that individual lawyers are limited
to billing a total of 2,350 hours (or $ 228,000) per year. This is stated as policy by LAO.
2. During our analysis, we identified instances where lawyers did in fact exceed the hard
cap and were paid by LAO. LAO should confirm the effectiveness of this application
control.

8.3.3

Over tariff maximum notification
1. Legal Aid Online performs a calculation with reference to the tariff maximum at the time
that accounts are submitted to LAO for payment. The tariff maximum is calculated by
summing the total hours permitted for:
a) the most serious charge on the certificate;
b) acknowledging receipt of the certificate;
c) each use of a tariff enhancer;
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d) charges heard separately;
e) trial elections (summary conviction versus an indictment);
f)

court dates and preparation time, and,

g) the presence of a co-accused.
2. The Legal Aid Online billing portal should clearly articulate the tariff maximum calculated
per the above tariff modifiers, and should provide the lawyer with a summary of accounts
issued to date and the room remaining in the certificate. In addition to increased
transparency, this accomplishes a number of things which will assist LAO in managing
the lawyer billing process more efficiently:
a) Match exceptions will only be flagged in instances where the lawyer is aware that he
or she will be exceeding the tariff maximum based on the work performed.
b) There would likely be a higher instance of accounts issued to LAO with match
exceptions that are also supported by requests for discretionary increases reducing
manual follow up required.

8.3.4

Over tariff maximum with no discretion request
1. Accounts that are over the tariff maximum but for which the lawyer did not request a
discretionary increase are flagged for exception and must be reviewed by an Adjustor.
We understand that currently, there is a backlog of approximately 9,000 such accounts
(which include 13,000 vouchers) that need to be reviewed by Adjustors before being
paid.
2. LAO should implement a validation check in Legal Aid Online that prompts the user prior
to the submission of an account that is over the tariff maximum to confirm submission in
the absence of a request for discretionary payment, if such a request is not attached.

8.3.5

Minor charge election
1. LAO should consider tracking metrics within Legal Aid Online around the types of
charges that normally proceed by summary conviction versus an indictment.
2. In instances where a lawyer indicates that a charge proceeded by indictment where the
majority of cases relating to this charge proceed by summary conviction, a pop up dialog
should be presented asking the lawyer to confirm the election.

8.3.6

Minor billings
1. LAO’s policy that billings must be at least $500 or more in value is not currently enforced.
Where an account issued to LAO is not final, a system control should hold the account for
submission until additional hours are recorded against the account originating from
additional work performed by the lawyer.
2. This prevents a significant number of small value account triggering match exceptions,
overloading the Adjustors, and creating process inefficiencies.

8.3.7

Adjustor approvals
1. Adjustors are authorized to approve up to 15 hours for discretionary billings on any one
certificate, but there are no system controls to ensure compliance to the policy.
2.

LAO should implement a system based approval through a role based security scheme
that parks accounts with billed hours in excess of 15 hours of the tariff maximum for staff
lawyer review and approval. The staff lawyers should have release capabilities to
approve the accounts once reviewed.
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Implementation plan
1 - 3 months
Compliance
Function

4 - 6 months

6 + months

Develop LAO Compliance
Management Program
Create standing meeting for the
compliance & monitoring functions
Develop reports to summarize
complaiance activities and results

Lawyer
Services &
Payments

Develop Adjustor competency
profile
Complete skill assessment in
LS&P group
Develope performance metrics for
Adjustors
Execute Adjustor quality
assurance program
Require supporting
documentation with bills submitted
Implement business logic controls
in Legal Aid Online
Implement mandatory data
caputure in Legal Aid Online
Pay to tariff max. if discretionary
increase not requested
Confirm that the solictor master
file is curret

PPE

Alilgn PPE objectives with the
Compliance Mgmt. Program
Develop Examiner competency
profile
Complete skill assessment in
PPE group
Develope performance metrics for
Examiners
Execute Examiner quality
assurance program
Implement data analytic
techniques & risk based sampling
Implement post payment reviews
at the certificate level
Track metrics on the lawyer's
billing performance
Report risk indicatiors related to
the LAO compliance activities

Investigations

Alilgn Investigations objectives
with the Compliance Mgmt. Prg.
Develop Investigations
competency profile
Complete skill assessment in
Investigations group
Develope performance metrics for
Investigators
Implement a whistle blower
program
Evaluate the success of pilot
project with Ministry of Attn. Gen.

Internal Audit
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measurements only track detection efforts but do not quantify the reduction of overall losses due to
successful deterrence and prevention.
•

Focus existing resources on the most effective compliance measures:
There are many potential controls that can be put into place to prevent and detect fraud, so it is
important that a targeted and structured approach is used to identify the controls that deliver the most
benefit for the cost of resources being implemented. The overall objective is to have the benefit of
controls exceed their cost. Potential savings that could be achieved through targeting resources in
more efficient ways include:
•

The direct effects from recovering amounts inappropriately billed

•

The preventive effect, through improved future compliance from those previously detected
committing inappropriate billings

•

The deterrent effects on others who become more compliant as they learn of the greater efforts
being taken to counter inappropriate activities

The first step in targeting resources toward the most effective compliance activities is the
performance of a risk assessment and through the modification of existing controls (or
implementation of new controls) to address areas determined to be high risk.
•

Set targets and monitor performance:
Setting targets and monitoring performance against those targets can be an effective means by which
the success of controls can be measured and resources can be refocused, if necessary. Below are
examples of target statements that can be used:

•

•

Reduce overall billing errors

•

Reduce the amount of inappropriate billings detected as a percentage of compliance
management program expenditures and / or as a percentage of overall LAO expenditures

•

Increase the amount and rate of recovery of inappropriate billings

•

Increase the number of deterrent messages provided to the public

Assign responsibilities to deter, prevent and detect inappropriate activities
The responsibility for deterrence of inappropriate behaviour, prevention and detection must come
from the top of the organization. Roles and responsibilities of management and employees must be
established and accountabilities assigned. At LAO, this responsibility is decentralized across the
compliance functions that must coordinate with other stakeholders both inside and outside of the
program.
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15 Restrictions
1. This report has been prepared to provide the LAO with our findings related to those
analytic procedures discussed within this report against LAO lawyer billing transactional
data across various time periods dependent on the availability of data, but not preceding
LAO’s fiscal year 2007. We also report our observations of the LAO’s organizational
structure to determine what changes may be required to become more proactive in the
detection and investigation of inappropriate ticket transactions, including, theft and fraud
in relation to lawyer billing activities.
2. The information contained herein is based on analysis of data provided by various parties
within the LAO. The procedures performed by Deloitte do not constitute a financial audit
and should not be taken to supplant any additional inquiries and procedures that the LAO
may consider to undertake in continuing to enhance LAO’s lawyer billing monitoring
capability, nor the investigation of specific cases of potential inappropriate activities that
were identified within the LAO data. We make no representations regarding the
sufficiency of the procedures performed and no representations regarding questions of
legal interpretation.
3. Our work was not designed to identify circumstances of fraudulent activity within the LAO.
We conducted specific tests to detect potential inappropriate billing behaviour as
identified within this report. For the purposes of this report, save where we have been
able to corroborate information, we have had to assume that the data disclosed to us is
reliable and complete. Our review was heavily dependent on the completeness and
validity of the data that we received and analyzed, subject to the data validity
observations provided in the data audit results accompanying this report.
4. Where we have identified individual lawyers that have been flagged based on the results
of the identified tests noted within this report, the reader is cautioned that this does not
constitute or prove that a fraudulent activity has occurred.
5. This report is based on information in our possession as at the date of this report. We
reserve the right to review all findings, calculations and conclusions included or referred
to in our report and, if we consider it necessary, to revise our report if any information is
provided subsequent to the date of our report.
6. Our review was heavily dependent on the completeness and validity of the data and
documentation that we reviewed. Our report is confidential to the LAO. We do not
assume any responsibility or liability for losses incurred by the LAO, its directors, officers,
employees and lottery players or by any other parties, as a result of the circulation,
publication, reproduction or use of this report.
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