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Part Ill - Chronology: Including Summaries of Previous Clinic Committee

Decisions in this Matter

In order to understand the nature of the current dispute between LAO and the ACLC, it
will be useful to provide a relatively brief account of the nature of LAO’s concerns and
LAQO’s attempts to resolve them.

a) 2009-2012: The Development of LAO’s Concerns and the Imposition of Level
One of the Dispute Resolution Policy

The materials filed with this Committee indicate that LAO began to develop concerns
with respect to the financial management of the ACLC at least as early as 2009. At a
meeting held on September 8, 2009, LAO Staff provided detailed written information
regarding LAO’s concerns to the ACLC Board of Directors and a series of meetings
ensued over the following twelve (12) months. During this period, on March 10, 2010,
LAO Vice-President, Heather Robertson, received copies of two emailed letters of
resignation from the ACLC Board of Directors from two lawyers who had been serving
as members of the Board: |l The emails contained a series of troubling
allegations concerning the management of the ACLC. The March 10, 2010 email from
stated in part, as follows:

“Unfortunately due to what | perceive to be gross misconduct and illegalities
being allowed to continue with the African Canadian Legal Clinic after
repeatedly being brought to its attention, | will have to tender my resignation
from the Board. While I support the official mandate of the board and of the
clinic itself | have grave concerns regarding the financial irregularities which
have been repeatedly questioned with no responding materials or explanation
being provided. | also have many concerns regarding the grievances and the
content of material in the grievances relating to financial irregularities.

| have concerns regarding budget and fund allocation, mismanagement of
funds, the actual case load in relation to the funding, the fact that Legal Aid
proclaims that the clinic is running at a deficit but the original financial
information we were provided does not reflect this. In fact, the original financial
documentation provided was replaced with “new materials” with little information
provided as to the differences and explanation of why it was being amended.
The financial irregularities have repeatedly been questioned by more than one
board member: we have been advised that “we just need to trust” the executive
director. This is not acceptable”.

Il 2/so indicated a reluctance to detail other alleged concerns on the following basis:

“I have many other concerns which | will not outline here due to concerns of
vexatious litigation on the part executive director, however further to the above, |
do have a professional obligation, for which | will be contacting senior counsel
and determining how to fulfill this obligation in due course. | hope that the clinic
can manage to resolve its various issues and once again become an
organization which effectively services the community, instead of specific
individual interests”.
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The email from-made similar allegations as follows:

“l have been a Board member for less than six months, and during that time, |
have raised concerns about financial and governance matters of the ACLC, and
have been less than satisfied with the way in which these concerns were
addressed.

The current Board of Directors inherited a series of personnel grievances, and
although | can appreciate that some Board members felt that these matters
were at a stage where the responsibility for further action rested with LAO and
not the ACLC Board, | have been disappointed at the Board’s lack of collective
concern and action to address the common root cause of these staff complaints.

As much as | believe in the potential of the ACLC to do good work and bring
about substantive change in enhancing access to justice for members of the
community it serves, | do not see that this is possible if the Board continues on
its current course of not being able to properly direct and manage the ACLC
management without manipulation, interference or intimidation. Furthermore,
given the lack of oversight that other members of the Board are willing to
exercise over the financial and management-staff relations matters of the
ACLGC, | can no longer continue to put my professional reputation and liability at
risk by remaining as a member of the Board”.

LAO learned of another troubling alleged incident suggesting serious governance issues
at ACLC. LAO was advised that the Chair of the ACLC Board had also expressed
concerns about the financial management of the clinic. Soon after the Board Chair
raised these and other matters, his ACLC membership was cancelled and his position
as Board Chair was thereby terminated. LAO, as a custodian of public funds with a
statutory responsibility to “monitor” clinics, could not responsibly refrain from
investigating these allegations and from attempting to remedy problems within the
governance and management of ACLC thereby uncovered.

In the months that followed LAO'’s first awareness of the allegations, LAO
representatives met with the ACLC Board without developing a confident sense that
governance and fiscal management issues were being addressed. On September 7,
2010, LAO Vice-President Robertson wrote to the ACLC and advised that in light of
LAO’s unresolved concerns about various issues of financial management and in light
of the concerns expressed in the letters of resignation of Board members

LAO was invoking Level One of the DRP. In her letter, Ms. Robertson listed twelve
items of concern with respect to the ACLC'’s financial management including the
ACLC’s substantial operating deficit, its use of LAO funds to pay for over-expenditures
on a conference thereby increasing the deficit in the LAO funding, its improper use of
surplus funds for vacant positions funded by LAO, the fact that two of six staff positions
funded by LAO were vacant, the payment to the Executive Director in December of a
$35,000.00 bonus notwithstanding the substantial deficit of the clinic, and the fact that
the Executive Director was permitted to go on vacation from December 14 through to
February 8 and again from February 19 to March 1 which, together with staff vacancies,
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Misconduct of this kind was drawn to the attention of the ACLC by LAO in September of
2010 when the ACLC was placed under Level One of the DRP. Further misconduct of
this kind was drawn to the attention of the ACLC in July of 2012 when LAO learned that
vacancy funding was used to pay additional lump-sum or bonus payments to staff
totalling $170,000, of which $121,000 was paid to the Executive Director.

A third instance of this misconduct had been the subject of discussion in this
Committee’s CC L3 Remedial Response Decision which related to the use of vacancy
funding to hire highly expensive outside counsel to undertake test-case litigation, in one
instance involving ayh as the client. Fees totalling $283,905 (after the
retained firm wrote down $200,000 of its billings) were expended on this particular case.
In its CC L3 Remedial Response Decision, this Committee noted that this misconduct
on the part of the ACLC was particularly problematic in light of its recurring nature. For
this reason, it is both surprising and troubling to learn that this form of misconduct
recurred in the period following the CC L3 Remedial Response Decision.

Second, the Committee observed that it is troubling that when LAO obtained from
independent sources knowledge of the fact that there were vacant positions at the
ACLC, LAO Staff sought, on several occasions, to obtain accurate information from the
ACLC, as to when the staff in question had left their positions. The ACLC simply
declined to provide that information. Even more troubling is the fact, conceded by the
ACLC Board, that the Executive Director was not candid in discussing this matter with
LAO Staff. Refusal to provide information and the provision of false or misleading
information to LAO concerning financial matters is not only a breach of the ACLC’s
statutory obligations and its obligation under the Funding Agreement it has entered into
with LAO, but it undermines the relationship of trust and confidence between LAO and
the ACLC, which is necessary to a successful and functional funding relationship. It is
our view that the misuse of vacancy funding and the provision of false and misleading
information concerning vacancies constitutes a “fundamental breach” of the ACLC’s
statutory obligations and its obligations to LAO under the Funding Agreement.

Finally, in light of the history of this form of misconduct by the ACLC and several
warnings given by LAO on this point to the ACLC, the provision of false and misleading
information on this issue by the ACLC to LAO provides support for our conclusion that
the wrongdoing of the ACLC on this issue was intentional.

With respect to the arrangements set out in Condition #7 for a monthly review of the
ACLC’s non-recurring expenses, it is our view that the ACLC substantially complied
with this aspect of Condition #7 and Condition #5.

The Committee concluded that the ACLC did not fully comply with Condition #7 and a
related aspect of Condition #5.

Condition #4
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resources issues. As will be explained further in the Analysis section of these Reasons,
this is a completely unsatisfactory explanation and represents a simple refusal to
comply with Condition #1. The ACLC, in the alternative, suggested that these were
materials subject to solicitor/client privilege. This is also an unsatisfactory explanation
as Condition #1 requires that the ACLC is obliged to provide sufficient information
concerning material redacted on this basis to permit LAO to determine whether the
claim of privilege is reasonable in the circumstances. The ACLC did not do so.

With respect to other types of information, LAO has frequently, over the years, and
repeatedly, since the June 20, 2016 Decision, requested information concerning funding
of the ACLC provided by sources other than LAO. In its June 20, 2016 Decision, this
Committee indicated that refusal to provide such information is a clear breach of LASA,
the LAO-ACLC MOU and the Funding Agreement. Throughout the six month period,
the ACLC continued to refuse to provide such information, more recently taking the
position that it required legal advice before it could do so. Surely, if such advice was
truly necessary, it would have acquired it at a much earlier stage in light of this
Committee’s Decision of June 20, 2016. Again, a few short days before the deadline for
written Submissions, the ACLC provided such information. As this Committee observed
in its January 19, 2017 Reasons;

“The reluctance of the ACLC to comply with this obligation in this regard
and its belated willingness to do so are difficult to understand.”

Condition #2

Condition #2 requires that the composition of the ACLC Board include “persons with
financial skills” and “lawyers”. Controversy concerning the presence of two persons
with financial skills centered on the qualifications or lack of same of Board member

. This Committee held that this matter should be resolved in the

ACLC's favour.

With respect to the lawyer category, however, the ACLC submitted that it had added a
second lawyer to the Board in the person of a sitting Judge of the Ontario Court of
Justice. This Committee expressed mild surprise that a sitting Judge could serve in this
capacity and requested written reassurance that the Judge in question would be able to
be a fully active member of the Board and that his appointment had been approved by
the Chief Justice of the Ontario Court of Justice.

Condition #4

This condition imposed various requirements relating to financial management.
Condition #4 states that, “within ninety days of the Committee’s Decision (i.e.
September 5, 2014), the ACLC will submit a financial restructuring plan to LAO for
approval, which stabilizes the clinic’s financial position and improves its financial
management”. Although the ACLC had previously submitted a one paragraph
document, which it claimed constituted a financial restructuring plan for LAO's approval,
that approval was not forthcoming. In this Committee’s Decision of June 20, 2016, the
Committee found that the paragraph in question did not constitute a “reasonable
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LAO Staff, in their May 5, 2017 Submissions indicate that the total amount of money
improperly obtained by the ACLC in this fashion is as much as $461,269 during the
fiscal years, 2010-11 through to 2015-16. Although the ACLC’s Board and
management have maintained over the years that the compensation funding it obtained
for vacant positions was used to hire outside counsel for test cases, this would amount
to a misappropriation of these funds. Moreover, the ACLC has also failed to properly
document such expenditures and demonstrate in this way the manner in which these
funds were employed by the ACLC. Thus, during the PwC Forensic Audit in 2011-12,
the ACLC Board and management only provided PwC with invoices to support
expenditures of $172,136.00 or 53% of the cost estimate expenditure. That cost
estimate may have been inaccurate, as the ACLC maintains that some of it was based
on oral estimates of future expenses by outside counsel and that, in the event, savings
were achieved. It appears, nonetheless, to be the case that the $461,269 figure
accurately represents the amount of compensation funding secured in this fashion by
the ACLC. In February, 2017, after repeated requests for docum i
provided documentation concerning money paid to two law firms,
and together with invoices from P&M Group for workplace investigation
services for a total of $58,900 of additional costs for outside counsel. This brings the
total of substantiated costs to $231,026 of the $461,269, or approximately one-half of
the wrongfully acquired funds. It may be that a detailed review of recent expenditures
would increase the number of substantial expenses other than outside counsel to some
extent, but the important point for the present purposes is that there never has been a
satisfactory explanation either for the acquisition of this compensation funding by the
ACLC, nor adequate substantiation of its actual use by the ACLC. In its Reply
Submissions of May 16, 2017, although the ACLC repeated its assertion that the
moneys were spent on outside counsel and listed a number of them, no further
documentation conceming these expenses was provided.

In sum, the ACLC has not fully complied with Conditions #4 and #5.

Condition #7:

Condition #7 was designed to ensure that further funding provided by LAO to the ACLC
subsequent to this Committee’s September 5, 2014 Decision to impose a Level Three
Remedial Response, would be subject to careful documentation, transparency and full
disclosure of actual expenses being incurred by the ACLC. In other words, it was
designed to prevent a recurrence of past wrongful practices of the ACLC in obtaining
access to LAO funds through the provision of misleading or inaccurate information and
then not spending the money provided by LAO for its intended purpose. As noted
previously in this Decision, the most problematic form of this wrongdoing related to the
non-reporting of staff vacancies by the ACLC to LAO. In an attempt to provide such
scrutiny of ongoing expenses incurred by the ACLC, Condition #7 provided as follows:

“LAO will provide monthly funding based on:

o a monthly schedule of recurring expenses such as rent, salaries and
equipment leases in a format approved by LAO

o receipt of invoices and expense reports for all other expenditures which ACLC
will submit, and which LAO will review, in a timely manner.
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but rather because this instance demonstrates in microcosm, the apparent impossibility
of establishing a relationship of transparency and good faith disclosure between the
ACLC and LAO. LAO’s concern about the funding of the external bookkeeper surfaced
in LAO’s Submissions of December 1, 2016 to this Committee. LAO questioned a
discrepancy between the recurring expense forms submitted by the ACLC and the
ACLC’s quarterly report on expenses. Notwithstanding the fact that LAO had been
providing $1,403.00 per month on the basis of ACLC's recurring expense forms, the
quarterly report filed by the ACLC indicated that the ACLC had spent an average of only
$796.00 per month in July, August and September of 2015 and did not incur any
bookkeeping expenses in October, November and December of 2015, and further, that
the ACLC spent only $316.00 per month on bookkeeping services in June of 2016.

In the ACLC’s Reply Submissions to this Committee dated December 12, 2016, the
ACLC asserted that in fact the ACLC received only $317.00 per month for bookkeeping
services, as opposed to the $1,403.00 that LAO claims it had been providing. In further
Reply Submissions of June 12, 2017, the ACLC repeated this claim. Remarkably, the
ACLC Board and management, neither in these Submissions nor in any other
communication with LAO indicated that they no longer had an external bookkeeper and
that the ACLC’s Office Manager had also been acting as the ACLC’s bookkeeper for the
past eight months. These facts would only come to light when LAO, subsequently to
this Committee’s Interim Decision of January 19, 2017, pressed the ACLC for further
information with respect to the bookkeeping expense claim by the ACLC. In February,
2017, in response to a request from LAO for invoices, supporting financial
documentation and reconciliation that would provide material evidence concerning
ACLC’s use of the funding provided for bookkeeping services, the ACLC provided a
number of invoices from the external organization that had been providing bookkeeping
services, but these invoices, however, only went up to April 1, 2016. Again, the fact that
the ACLC no longer retained an external bookkeeper was not disclosed.

On March 2, 2017, LAO again requested invoices for bookkeeping services, in this
case, for the period, April, 2016 to date. On March 29, 2017, the ACLC’s Executive
Director responded to this request by noting that she had been informed that this was
the last invoice provided to this external organization to the ACLC. Once again,
however, the ACLC’s Executive Director did not inform LAO that the ACLC no longer
had an external bookkeeper and that the ACLC'’s Office Manager had been acting as
the ACLC’s bookkeeper since April, 2016.

On April 6, 2017, LAO asked the ACLC to advise LAO of the identity of the person or
organization that had been providing the ACLC with bookkeeping services since April,
2016. In a letter dated April 21, 2017, the ACLC’s Executive Director finally disclosed
the fact that since April of 2016, the ACLC’s Office Manager had been providing
bookkeeping services. The Executive Director further claimed that the money received
from LAO for bookkeeping services had been included in the Office Manager’s salary.

Since LAO had been providing _in annual compensation funding for the

Office Manager position in addition to the bookkeeping expenses of $1,403.00 per
month provided on the basis of monthly recurring expenses forms, LAO was able to
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compare the total amount of funding that it provided and compare it to the monies
actually paid to the Office Manager/bookkeeper. In its Submissions of May
LAO indicated that it had provided the ACLC Board and management with
in funding for the Office Manager and for bookkeeping e in the fiscal year 2017,
whereas the ACLC has, in fact, only used approximatelyw of LAQO’s funding to
pay its Office Manager/bookkeeper.

Against this background, LAO concluded in its May 5, 2017 Submissions as follows:

“The arguments put forward by ACLC’s Chair and Executive Director are
demonstrative of the ACLC Board and management’s unwillingness to
accept accountability for their failure and ongoing refusal to engage in
proper management and governance of the Clinic.”

This Committee is of the view that full compliance with Condition #7 has not been
achieved by the ACLC.

In summary, then, for the reasons set out in this Part, this Committee has concluded
that although the ACLC has made some progress in addressing its problems and has
now complied with Condition #2, it continues to fail to fully comply with Conditions #1,
#4, #5 and #7.
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obligation under section 37(1) of LASA to monitor the conduct of clinics. In order to
carry out this obligation and ensure that the public funds with which LAO is entrusted
are properly spent by agencies to whom LAO transfers public moneys, LAO needs to
be confident that the agencies to whom such moneys are entrusted will deal with LAO
in a transparent and straightforward manner. The record before this Committee
appears to suggest that one or more members of the Board and management of the
ACLC do not share this view.

Enhanced ACLC Board oversight of the ACLC’s Executive Director does not appear to
offer an adequate solution to these problems. On the eve of the March, 2016 oral
hearing preceding the June 20, 2016 Decision of this Committee, the ACLC Board
made available to LAO a letter it had written to the Executive Director indicating that the
Board was deeply troubled by the allegation that the ACLC had received funds that
were earmarked for the Director of Legal Services position after that position had
become vacant and, further, that the Executive Director was not candid in discussing
the matter with LAO Staff. This conduct was said by the Board “to be inconsistent with
the degree of integrity that is required of all ACLC staff”. The Board further indicated
that “if misconduct of this nature reoccurs, the Board will take disciplinary action, up to
and including the immediate termination of your employment for cause”. The letter
further instructed that the Executive Director must report to the Board of Directors at all
of its meetings that “all reports to LAO are complete, up-to-date and accurate to the
best of your knowledge”.

In the LAO Staff Submissions of May 5, 2017, LAO Staff allege that a review of the
Board minutes reveals that this instruction does not appear to have been followed by
the Executive Director. In one instance, the ACLC Board received information in the
Board material for its June 18, ing to the effect that LAO had learned
independently of the fact that a had left his place of employment with the
ACLC and, accordingly, that LAO had asked for appropriate, if belated, documentation
of his departure. Indeed, th rd minutes reveal that the Board was advised it
its April, 2016 meeting of impending departure. On neither occasion is
there an indication that the Executive Director reported, nor did the ACLC Board
enquire as to whether reports to LAO were complete and up-to-date. Further, when it
became apparent at the June 18. 2016 meeting that the Executive Director had not
properly advised LAO of _6departure, there is no indication that the Board
considered or discussed the possibility of disciplinary measures or other appropriate
action. No response to these allegations by LAO Staff was made by the ACLC in
subsequent written submissions to this Committee.

Moreover, to be clear, this Decision to suspend funding of the ACLC is justified simply
on the basis that since being placed under the eight remedial conditions by this
Committee on September 5, 2014, the ACLC has not successfully complied with them
and has persisted in a fundamental breach of its transparency obligations. We simply
note in passing that the interactions between LAO and the ACLC during this process as
revealed in the materials made available to this Committee suggest that this result is
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APPENDIX C — TIMELINE

The following is a brief timeline of principal dates for the convenience of the reader. A
more detailed chronology is set out in Part Ill of these Reasons.

September 8, 2009
LAO provides detailed statement of concerns with respect to the management of

the ACLC.

March, 2010
LAO receives copy of email from lawyer - to ACLC Board members
resigning in protest position as a member of the ACLC Board due to
perception of “gross misconduct and illegalities.”

LAO receives a copy of an email from lawyer . to ALCL Board members
resigning position as an ACLC Board member because of the Board’s failure
to address “concerns about financial and governance matters of the ACLC.”

LAO later learned that during this period, similar concems were raised by the
then ACLC Board Chair, whose membership in the ACLC was subsequently
revoked making him no longer eligible to serve on the ACLC Board.

September 7, 2010
After meetings with the ACLC Board that did not resolve LAO’s concerns, LAO
advised the ACLC that it was being placed under Level One of LAO’s Dispute
Resolution Policy (“DRP”). The letter so advising ACLC listed twelve items of
concern and advised ACLC that LAO would be retaining an auditor to conduct a
forensic audit of the clinic’s finances.

April 11, 2011
LAO retained PricewaterhouseCoopers LLP (“PwC”) to conduct a forensic audit
of the ACLC’s finances during the period from April 1, 2007 to March 31, 2010.

January, 2012
PwC completed a draft of its Forensic Audit Report.

February, April, 2012
LAO retained PwC to perform a supplementary audit of certain credit card
expenditures during the period from April 1, 2007 to April 30, 2012/

May 16, 2012
PwC presented a draft of its Forensic Audit Report to the ACLC Board. LAO
invited feedback from ACLC by June 6, 2012.

June 27, 2012
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